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Introduction

The Federal Communications Commission (“FCC”), with subsequent Congtressional 'and
judicial validation, 2 has created a dichotomy between telecommunications 3 and information services
4+ with an eye toward pursuing a deregulatory agenda and removing any disincentives for investing in
next generation network infrastructure. The Commission seeks to apply traditional common carrier

regulation 5 only to telecommunications service providers and to reduce the applicable regulatory

! See Telecommunications Act of 1996, P.L. 104-104, 110 Stat. 50, codified at 47 U.S.C. Sec. 151
et seq.

2 National Cable & Telecommunications Association v. Brand X Internet Services,
545 U.S. 967, 125 S. Ct. 2688 (2005).

3 Telecommunications is defined as “the transmission, between or among points specified by
the user, of information of the user’s choosing, without change in the form or content of the
information as sent and received.” 47 U.S.C. § 153(43). Telecommunications service means “the
offering of telecommunications for a fee directly to the public, or to such classes of users as to be
effectively available directly to the public, regardless of the facilities used.” 47 U.S.C. § 153(46). The
Communications Act defines telecommunications carrier as “any provider of telecommunications
services, except that such term does not include aggregators of telecommunications services (as
defined in section 226). A telecommunications carrier shall be treated as a common carrier under
this Act only to the extent that it is engaged in providing telecommunications services, except that
the Commission shall determine whether the provision of fixed and mobile satellite service shall be
treated as common carriage.” 47 U.S.C. § 153(44).

4 Information service is defined as “the offering of a capability for generating, acquiring,
storing, transforming, processing, retrieving, utilizing, or making available information via
telecommunications, and includes electronic publishing, but does not include any use of any such
capability for the management, control, or operation of a telecommunications system or the
management of a telecommunications service.” 47 U.S.C. § 153(20). “[T]he language and legislative
history of [the Communications Act of 1996] indicate that the drafters . . . regarded
telecommunications services and information services as mutually exclusive categories.” Federal-
State Joint Board on Universal Service, Report to Congress, 13 FCC Red. 11501, 11522 (1998); see
also Vonage Holdings Corp., 290 F. Supp.2d at 994, 1000 (applying the FCC’s dichotomy).

While information service providers use telecommunications to transmit bitstreams, the
FCC has chosen not to separate this functionality from the information processing that also occurs.
In other words the FCC considers telecommunications to be subordinate to and fully integrated
with the predominant information service.

> Title IT of the Communications Act, as amended, 47 U.S.C. §201 ez seq. (20006) requires
providers of basic telecommunications services to operate on a nondiscriminatory basis, providing
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requirements even for most of these carriers. ¢ The FCC considers the information service provider
status a deregulatory “safe harbor” 7 and the Commission aggressively seeks to make it available to
both new and existing services. 8

However, the FCC may have overreached with its deregulatory campaign, because the
Commission has overestimated the scope of actual and potential competition ° and because on
several occasions the Commission has had to impose new regulatory requirements on ventures that

otherwise qualify for the information service deregulatory safe harbor, such as Internet 10 access.

services on just and reasonable charges and also subject to numerous entry regulations, tariffing,
interconnection, and operating requirements.

6 For example, Section 10 of the Telecommunications Act, codified at 47 U.S.C. §160(a)(1)-(3)
(2006) authorizes the FCC to forbear from applying specific aspects of Title II regulation if
enforcement of such regulation is no longer necessary to ensure just and reasonable charges, is not
necessary for protecting consumers and forbearance would serve the public interest.

7 A safe harbor constitutes “[a]n area or means of protection [or a] provision (as in a statute or
regulation) that affords protection from liability or penalty.” BLACK'S LAW DICTIONARY (8th
ed. 2004). The DMCA provides qualified immunity from liability for direct or secondary
infringement of copyrighted material that traverses an ISP’s network. “Congress enacted the safe
harbors in response to concerns expressed by online service providers about their potentially
overwhelming liability for copyright infringement committed by their users.” Mark A. Lemley and R.
Anthony Reese, Reducing Digital Copyright Infringement Without Restricting Innovation, 56 STANFORD L.
REV., No. 6, 1345, 1369 (May, 2004).

8 See, e.g., Appropriate Regulatory Treatment for Broadband Access to the Internet Over
Wireless Networks, Declaratory Ruling, 22 FCC Red. 5901 (2007).

o “The Commission’s data collection program requires providers to list the Zip Codes in
which the provider has at least one high-speed connection in service to an end user . . .. High-Speed
Services for Internet Access: Status as of June 30, 2006 at 3. “No consideration is given to the price, speed
or availability of connections across the ZIP code.” S. Derek Turner, Broadband Reality Check-The
FCC Ignores America’s Digital Divide (2005); available at:

http://www.freepress.net/docs/broadband report.pdf.

10 “The Internet is a network of networks, and its utility largely depends on the principle of
universal interconnectivity. This is true both as a technical and as an economic matter.” James B.
Speta, FCC Authority to Regulate the Internet: Creating It and Limiting If, 35 LOY. U. L.J., 15, 31 (Fall,
2003). “In particular, the routes packets traverse is dynamically determined through addresses carried
in the packets themselves. If a particular communication link is busy, the packet will be routed
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The need to impose new regulatory burdens, even for information service providers, has forced the
FCC to devise several strategies that remarkably have passed judicial review by demonstrating
plausible compliance with applicable statutes, or a reasonable use of the broad, “ancillary” regulatory
authority '! to serve the public interest contained in Title I of the Communications Act. 12

To preserve the information service deregulatory safe harbor, while imposing selected new
regulatory requirements, the FCC has engaged in creative statutory construction that relies on subtle
and metaphysical differences between telecommunications and telecommunications service, offering
versus providing telecommunications, and information services when defined in a communications
statue versus a law enforcement statute. Because the information service safe harbor forecloses
application of traditional telecommunications service regulation, pursuant to Title II of the
Communications Act, the FCC has extraordinarily stretched its “ancillary” jurisdiction Under Title 1
of the Communications Act to achieve the necessary statutory mandate for selective re-regulation.

To establish a statutory nexus for selective regulation of information services the FCC has
engaged in creative semantic juggling that establishes a dichotomy between telecommunications

provided in conjunction with an information service and telecommunications services offered on a

through a less-congested path. In theory--this occurs much less often in practice--each packet of a
communication may travel a different route to its destination.” Susan Landau, National Security on the
Line, 4 . TELECOMM. & HIGH TECH. L. at 424.

1 “Ancillary jurisdiction may be employed, in the Commission’s discretion, when Title I of the
Act gives the Commission subject matter jurisdiction over the service to be regulated and the
assertion of jurisdiction is ‘reasonably ancillary to the effective performance of [its] various
responsibilities.”” IP-Enabled Services, WC Docket No. 04-36, E911 Requirements for IP-Enabled
Service Providers, WC Docket No. 05-196, First Report and Order and Notice of Proposed
Rulemaking, 20 FCC Red. 10245, 10261 (2005) ¢/ting United States v. Southwestern Cable Co., 392
U.S. 157, 177-78 (1968); United States v. Midwest Video Corp., 406 U.S. 649, 667-68 (1972); FCC v.
Midwest Video Corp., 440 U.S. 689, 700 (1979).

12 47 US.C. § 151 et seq. See]. Steven Rich, Brand X and the Wirline Broadband Report and Order:
The Beginning of the End of the Distinction Between Title I and Title 11 Services, 58 FED. COMM. L.J., No. 2
221 (April, 20006).
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stand alone basis. 1* Even though the FCC addresses the same bit transmission pathways in both
classifications, the Commission used the telecommunications/telecommunications service
dichotomy to expand the deregulatory safe harbor to include previously regulated telephone
company provided Internet access using retrofitted copper wire local loops, viz., Digital Subscriber
Line (“DSL”) service ' as well as
cable modem Internet access !5 via retrofitted cable television networks.

Technological and market convergence !¢ increasingly makes it difficult for the FCC to

assign services into mutually exclusive categories, a task it considers compulsory. 7 Likewise the

1 See Rob Frieden, What Do Pizza Delivery and Information Services Have in Common?
Lessons From Recent Judicial and Regulatory Struggles with Convergence, 32 RUTGERS COMPT.
& TECH. L.J., No. 2, 247-296 (2000).

14 Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, CC
Docket No. 02-33, Report and Order and Notice of Proposed Rulemaking, 20 FCC Red 14853
(2005), petitions for review pending, Time Warner Telecom v. FCC, No. 05-4769 (and consolidated
cases) (3rd Cir. filed Oct. 26, 2005).

15 Inquiry Concerning High-Speed Access to Internet Over Cable and Other Facilities, 17 FCC
Red. 4798 (2002), affirmed in part, vacated in part, Brand X Internet Services v. F.C.C., 345 F.3d 1120
(9" Cir. 2003), reversed and remanded, National Cable & Telecommunications Ass'n v. Brand X
Internet Services, 545 U.S. 967, 125 S.Ct. 2688 (2005).

16 “Opver the last two decades, the communications industry has undergone rapid technological
advancements leading to the convergence of services. New technological capabilities allow
companies to compete in markets which previously had no competition. While potentially beneficial
to the consumer, convergence within the communications industry has created a regulatory
nightmare.” Ryan K. Mullady, Regulatory Disparity: The Constitutional Implications of Communications
Regutations That Prevent Competitive Neutrality, 2 U. PITTSBURGH J. TECH. L. & POL’Y 4 (Spring,
2007). For background on the impact of converging telecommunications and information
processing technologies see, e.g., International Telecommunication Union, ITU Internet Report 2000,
digital. life; portions available at: http://www.itu.int/osg/spu/publications/digitalife /index.html.

17 “In keeping with the legislative history of the Communications Act, the Commission
interprets that Act's definitions of ‘telecommunications service’ and ‘information service’ to be
mutually exclusive.” Communications Assistance for Law Enforcement Act and Broadband Access
And Services, ET Docket No. 04-295, RM-10865, First Report and Order and Further Notice of
Proposed Rulemaking, 20 FCC Red. 14989,14996 (2005), citing Federal-State Joint Board on
Universal Service, CC Docket No. 96-45, Report to Congtress, 13 FCC Red 11501, 11520, 11522-23,
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FCC has begun to face the need to impose regulatory safeguards and requirements on ventures that
have qualified for designation as information service providers, or could so qualify if the
Commission consistently applied definitions now codified in the Communications Act of 1934, as
amended. Such transparency would present the FCC with a major deregulatory quandary, because
having already attributed the information service classification to Internet access services provided
by cable modem and DSL connections, the Commission must resort to clever and intellectually
suspect semantic maneuvering to avoid attributing the same status to software applications delivered
via these connections such as Voice over the Internet Protocol

(“VoIP”) 18 voice communications services.

paras. 39, 43 (1998); Appropriate Framework for Broadband Access to the Internet Over Wireline
Facilities; Universal Service Obligations of Broadband Providers; Review of Regulatory
Requirements for Incumbent LEC Broadband Telecommunications Services; Computer III Further
Remand Proceedings, CC Docket Nos. 02-33, 01-337, 95-20, 98-10, Report and Order, paras. 12-17
(rel. Sept. 23, 2005) (describing this mutual exclusivity with respect to facilities-based wireline
broadband Internet access services).

18 Voice over the Internet Protocol (“VolP”) offers voice communications capabilities, much
like ordinary telephone service, using the packet switched Internet, for all or part of the link between
call originator and call recipient. VoIP calls originating or terminating over the standard, dial up
telephone network require conversion from or to the standard telephone network’s architecture that
creates a dedicated “circuit-switched” link, as opposed to the ad hoc, “best efforts” packet switching
used in the Internet. See Mark C. Del Bianco, 1vices Past: The Present and Future of 1/0IP Regulation, 14
COMMLAW CONSPECTUS 365 (2006); Robert Cannon, State Regulatory Approaches to 1'olP: Policy,
Implementation, and Outcome, 57 FED. COMM. L.J. 479 (May, 2005); Sunny Lu, Note, Cellco Partnership
v. FCC & V'onage Holdings Corp. v.. Minnesota Public Utilities Commission: 1V oIP’s Shifting Legal and Political
Landscape, 20 BERKELEY TECH. L.J. 859, 862 (2005); Chérie R. Kiser &Angela F. Collins,
Regulation on the Horizon: Are Regulators Poised to Address the Status of IP Telephony?, 11 CommILaw
Conspectus 19 (2003); Robert M. Frieden, Dzaling for Dollars: Should the FCC Regulate Internet
Telephony?, 23 RUTGERS COMPUTER & TECH. L.J. 47, 47-79 (1997).

For technical background on how VolP works see Intel, White Paper, IP Telephony
Basics, available at: http://www.intel.com/network/csp/resources/white papers/4070web.htm;
Susan Spradley and Alan Stoddard, Tutorial on Technical Challenges Associated with the
Evolution to VoIP, Power Point Presentation, available at: http://www.fcc.gov/oet/tutorial /9-22-
03 voip-final slides only.ppt. See also, Jerry Ellig and Alastair Walling, Regulatory Status of VoIP in
the Post-Brand X World, 23 SANTA CLARA COMPUTER & HIGH TECH. L.J. 89 (No. 2006); Amy
L. Leisinger, If It Looks Like a Duck: The Need for Regulatory Parity in VoIP Telephony, 45
WASHBURN L.J. 585 (Spring, 2006); Mark C. Del Bianco, Ivices Past: The Present and Future of 170IP
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VoIP setvices challenge the telecommunications/information service regulatory dichotomy,
because some offer a functional equivalent and competitive alternative to local and long distance
telephone service, but on the other hand all provide these services using software and other
applications accessed by consumers via cable modem and DSL links already classified as information
services. If the Commission classified VoIP as a telecommunications service, this decision would
cast doubt on the rationality and lawfulness of imposing regulatory burdens on packagers of
software enabled services that ride along a bitstream generated by information service providers
(“ISPs”). If the FCC classified VoIP as an information service, this decision would exempt VoIP
from conventional telecommunications service regulation under Title II of the Communications Act
and force the FCC to claim ancillary jurisdiction to apply regulatory safeguards and requirements,
otherwise applicable only to telecommunications service providers, based on a general public
interest mandate contained in Title I of the Communications Act.

Even as it avoids deciding which regulatory classification applies to VoIP services, the FCC
has received rulemaking and declaratory ruling petitions that have obligated it to make several
decisions resulting in the imposition of regulatory burdens on VoIP and the partial re-regulation of
information services, including DSI. and cable modem service. ¥ Faced with the need to shore up a
subsidy mechanism for supporting universal access to basic telephone services via a surcharge on

voice telephony minutes of use, the Commission now requires VoIP service providers to make

Regulation, 14 COMLCON 365 (2006); R. Alex DuFour, '0ice Over Internet Protocol: Ending
Uncertainty and Promoting Innovation Through a Regulatory Framework, 13 COMLCON 471
(2005); Stephen E. Blythe, The Regulation of 1 vice-Over-Internet-Protocol in the United States, the Enropean
Union, and the United Kingdom, 5 J. HIGH TECH. L. 161(2005).

19 See Communications Assistance for Law Enforcement Act and Broadband Access And
Services, ET Docket No. 04-295, RM-10865, First Report and Order and Further Notice of
Proposed Rulemaking, 20 FCC Red. 14989, 15001 (2005)(citations omitted)[hereinafter cited as
CALEA Implementation], ffd. American Council on Education v. FCC, 451 F.3d 226 (D.C. Cir.
2000).
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contributions to the Universal Service Fund. 2 Responding to public safety concerns about VoIP
customer access to emergency telephone services, the FCC now requires VolP service providers to
retrofit their networks to support E-911 calling? and access by disabled users. 22 In response to
national security concerns expressed by government agencies such as the Department of Justice, the
FCC has found a way to interpret the Communications Assistance for Law Enforcement Act
(“CALEA”) as requiring wiretapping by VolP service providers and all providers of broadband
access to the Internet, despite an express exemption on applying CALEA to “information service
providers.”

The FCC has had extraordinary success in avoiding having to classify VoIP, while
nevertheless applying some of the regulatory burdens traditionally borne exclusively by
telecommunications service providers. The Commission’s strategy combines an invocation of broad

public interest regulatory authority under Title I of the Communications Act, as amended, with a

20 Universal Service Contribution Methodology, Federal-State Joint Board on Universal
Service, 1998 Biennial Regulatory Review -- Streamlined Contributor Reporting Requirements
Associated with Administration of Telecommunications Relay Service, North American Numbering
Plan, Local Number Portability, and Universal Service Support Mechanisms, Telecommunications
Services for Individuals with Hearing and Speech Disabilities, and the Americans with Disabilities
Act of 1990, Administration of the North American Numbering Plan and North American
Numbering Plan Cost Recovery Contribution Factor and Fund Size, Number Resource
Optimization, Telephone Number Portability, Truth-In-Billing and Billing Format, IP-Enabled
Services, Report and Order and Notice of Proposed Rulemaking, WC Docket Nos. 06-122 and 04-
36, CC Docket Nos. 96-45, 98-171, 90-571, 92-237, 99-200, 95-116, and 98-170, 21 FCC Rcd 7518
(2006) (extending Section 254(d) permissive authority to require interconnected VolIP providers to
contribute to the Universal Service Fund), partially aff d and partially reversed, NV onage Holdings Corp. v.
FCC, _F.3d ___, 2007 WL 1574611 (D.C.Cir. Jun 01, 2007) (NO. 06-1276, 06-1317).

21 IP-Enabled Services; E911 Requirements for IP-Enabled Service Providers, WC Docket
Nos. 04-306, 05-196, First Report and Order and Notice of Proposed Rulemaking, 20 FCC Red
10245 (2005), aff'd, Nuvio Corp. v. FCC, 473 F.3d 302 (D.C. Cit. 2000).

2 IP-Enabled Services, WC Docket No. 04-36, Implementation of Sections 255 and 251(A)(2)
of the Communications Act Of 1934, as Enacted by the Telecommunications Act of 1996: Access

to Telecommunications Service, Telecommunications Equipment and Customer Premises
Equipment By Persons With Disabilities, Docket No. WT 96-198, FCC 07-110, 2007 WL 1744291
(rel. June 15, 2007).
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focus on the telecommunications transmission link in VoIP. When the FCC wants to subject VoIP
services to regulatory requirements, it finds a way to emphasize the telecommunications component,
but when the FCC wants to eschew regulation the very same telecommunications component
becomes a subordinate, unseverable and integrated component of a cable modem or DSL
information service.

This paper will examine whether and how the FCC can support a campaign to deregulate or
treat as outside its jurisdiction many next generation network services while at the same time
imposing financially burdensome requirements and regulatory duties on some ventures that fit
within the information service provider classification. The FCC has erected a regime largely
predisposed to treat next generation services as information services free of interconnection,
unbundling, tariffing, line sharing and other requirements Title II of the Communications requires
the FCC to impose. To support its deregulatory mission the FCC has found ways to subordinate
the telecommunications components in a service that blends telecommunications transmission of
bits with information services. For example, in reclassifying DSL from a telecommunications
service to an information service the FCC combined the need for deregulatory parity with a new
finding that the once stand alone telecommunications service characteristic of DSL had become
inextricably integrated with information services with the latter predominating.

Notwithstanding the urge to deregulate, either on rational or doctrinal grounds, the
Commission has had to confront the fact that competition alone will not ensure the achievement of
all Congressionally mandated, or FCC identified public interest objectives. Even with actual or
prospective competition, the wholesale abdication of regulatory oversight leaves the FCC in a
precarious legal position, if and when it needs to reassert regulatory oversight as has occurred on
four separate occasions for VoIP services and once for all types of broadband Internet access

information services .
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The paper concludes that Title I provides a shaky foundation to support regulation
particularly in the absence of separate legislation supporting jurisdiction. The paper also concludes
that the FCC cannot expect to continue expanding its Title I regulatory wingspan based on current
success in convincing reviewing courts to defer to its expertise.

II. Telecommunications Services Versus Information Services

For over thirty years the FCC has confronted the challenge of how to manage the scope and
nature of its regulatory oversight in the face of converging telecommunications and information
processing technologies. With rare exception, Congress has refrained from providing the
Commission with specific definitions and direction on what if any regulatory oversight should apply.
Left to its own devices the FCC first erected a regulatory dichotomy between “basic” and
“enhanced” services 2 with the expectation that the two classifications were mutually exclusive:
telephone companies would provide basic services that other ventures, including separated affiliates
of telephone companies, would use to carry advanced services.

The judge presiding over the federal government’s antitrust suit against AT&T crafted a

similar dichotomy 24, and in 1996 Congtress enacted legislation that created the terms

» Amendment of Section 64.702 of the Commission’s Rules and Regulations (Second Computer
Inguiry), 77 F.C.C.2d 384, 416 (1980); see also Second Computer Inquiry, 84 F.C.C.2d 50 (1980)
(Memorandum Opinion and Order) and Second Computer Inguiry, 88 F.C.C.2d 512 (1981)
(Memorandum Opinion and Order on Further Reconsideration), aff’d sub nom.; see also Computer and
Commc’n. Indus. Ass’n v. FCC, 693 F.2d 198 (D.C. Cir. 1982), cert. denied, 461 U.S. 938 (1983). See
also Robert M. Frieden, The Computer Inguiries: Mapping the Communications/ Information Processing Terrain,
33 FED. CoMM. L. J. 55 (1981).

# See United States v. American Tel. & Tel. Co., 552 F.Supp. 131, 186-94 (D.D.C.1982), aff’d
Maryland v. United States, 460 U.S. 1001, 103 S.Ct. 1240, 75 L.Ed.2d 472 (1983). The Bell
Operating Companies, spun off from AT&T, received authorization to provide information services
in 1991. United States v. Western Elec. Co., 767 F.Supp. 308, 332 (D.D.C.1991), aff'd, 993 F.2d
1572 (D.C.Cir.1993).
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telecommunications service and information service to achieve the same goal. 2 Throughout the
years and variations on the same model traditional telecommunications common carriers under Title
IT of the Communications Act, as amended, were deemed to provide regulated services that these
carriers and their competitors would use as the basic transmission links for advanced information
services which the FCC would not regulate. The FCC eventually eliminated the requirement that
telephone companies pursue enhanced services via separate subsidiaries, 26 but the Commission
retained the expectation that it could conceptually separate basic telecommunications services from
enhanced information services.

This dichotomy has become technologically unsustainable and has motivated the FCC to

come up with increasingly suspect rationales for shoehorning more and more services into the

s Seen. 1, supra.

2% Without any actual measurement of whether structural separation caused ILECs to operate
inefficiently or to lose operational synergies the Commission subsequently eliminated structural
safeguards. In re Amendment of Sections 64.702 of the Commission's Rules and Regulations (Third
Computer Inquiry) and Policy and Rules Concerning Rates for Competitive Common Carrier
Service and Facilities Authorizations Thereof Communications Protocols under Sections 64.702 of
the Commission’s Rules and Regulations (Third Computer Inguiry), 104 FCC Red. 958 (1986), o recons.,
2 FCC Rcd. 3035 (1987); In re Amendment to Sections 64.702 of the Commission's Rules and
Regulations (Third Computer Inquiry) and Policy and Rules Concerning Rates for Competitive
Common Phase II Carrier Service and Facilities Authorizations Thereof Communications Protocols
under Sections 64.702 of the Commission's Rules and Regulations (Awendment to Third Computer
Inguiry), 2 FCC Red. 3072 (1987) (Report and Order); In re Amendment of Sections 64.702 of the
Commission's Rules and Regulations (Third Computer Inquiry); and Policy and Rules Concerning
Rates for Competitive Common Carrier Service and Facilities Authorizations Thereof
Communications Protocols under Sections 64.702 of the Commission's Rules and Regulations
(Amendment Computer 111), 3 FCC Red. 1135 (1988) (Opinion and Order); Amendment Computer 111, 3
FCC Red. 1150 (1988) (Opinion and Order); Amendment Computer 111, 4 F.C.C.R. 5927 (1989)
(Opinion and Second Reconsideration), rev’d California v. FCC, 905 F.2d 1217 (9th Cir. 1990); In re
Computer III Remand Proceedings, 5 FCC Red. 7719 (1990) (Report and Order); In re Computer
IIT Remand Proceedings, 6 FCC Red. 7571 (1991) (Report and Order), California v. FCC, 4 F.3d
1505 (9th Cir. 1993), vacated, see also California v. FCC, 39 F.3d 919 (9th Cir. 1994). Computer 111
Further Remand Proceedings: Bell Operating Company Provision of Enhanced Services,13 FCC
Red. 6040 (1998), Computer 11T Further Remand Proceedings, 14 FCC Red. 4289 (1999), Computer
IIT Further Remand Proceedings, 14 FCC Red, 21628 (1999); see also Robert M. Frieden, The Third
Computer Inquiry: A Deregulatory Dilemma, 38 FED. COMM. L. J. 383 (1987).
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largely unregulated information services safe harbor, despite an ongoing need for some types of
government oversight, including consumer protection, network reliability and national security.
Converging telecommunications and information processing technologies prevent the FCC from
easily compartmentalizing services into one or the other regulatory classification. Similarly ventures
that used to operate only in the telecommunications sector now find it essential to find new revenue
generators in the information services, including Internet access and Internet-mediated services that
can include video programming. Nevertheless the FCC and reviewing courts have supported the
dichotomy, using painstaking deconstruction of the difference between telecommunications and

telecommunications service, as well as the difference between offering and providing

telecommunications.
A. The Supreme Court Endorses Cable Modem Internet Access as an Information
Service

In National Cable & Telecommunications Association v. Brand X Internet Services, a majority of the
Supreme Court endorsed the FCC’s information service classification for cable modem service. 27
Using the Chevron 2 standard, which supports deferral to administrative agency decision-making that
reasonably interprets and implements statutory language, 2 the Court cleared the way for the FCC
not only to create a lightly regulated information service safe harbor for both cable modem and DSL

30 high speed broadband access services, but also to address and resolve other complex technological

2 545 U.S. 967, 125 S.Ct. 2688 (2005).
28 Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984).

2 “If a statute is ambiguous, and if the implementing agency’s construction is reasonable,
Chevron requires a federal court to accept the agency’s construction of the statute, even if the
agency’s reading differs from what the court believes is the best statutory interpretation.” Brand X,
545 U.S. 980, 125 S. Ct. at 2699, citing Chevron, 467 U.S. at 843-44, n.11.

30 The majority opinion recognized the likelihood of a future reclassification for DSL services
and had not problem with that outcome: “The Commission’s decision appears to be a first step in
an effort to reshape the way the Commission regulates information-service providers; that may be



8/16/2007 Neither Fish Nor Fowl: New Strategies for Selective Regulation of Information Services
13

issues with the court’s blessing:
The questions the Commission resolved in the order under review involve a
“subject matter [that] is technical, complex, and dynamic.” The Commission
is in a far better position to address these questions than we are. Nothing in
the Communications Act or the Administrative Procedure Act makes

unlawful the Commission’s use of its expert policy judgment to resolve these
difficult questions. 3!

A majority of the Court agreed that the FCC could reasonably have concluded that cable
modems solely provide an information service, despite the use of telecommunications to link
subscribers with content. Accordingly, the Court reversed the Ninth Circuit Court of Appeal’s prior
determination that a separate and identifiable telecommunications service element existed on
grounds that the Chevron precedent supported the FCC’s statutory construction: “A court’s prior
judicial construction of a statute trumps an agency construction otherwise entitled to Chevron
deference only if the prior court decision holds that its construction follows from unambiguous
terms of the statue and thus leaves no room for agency discretion.” 32

The Court majority decision accepted the FCC’s telecommunications and
telecommunications service dichotomy as the basis for concluding that cable modem Internet access

constituted an information service, because the telecommunications component was a subordinate

why it has tentatively concluded that DSL service provided by facilities-based telephone companies
should also be classified solely as an information service. The Commission need not immediately
apply the policy reasoning in the Declaratory Ruling to all types of information-service providers. It
apparently has decided to revisit its longstanding Computer 11 classification of facilities-based
information-service providers incrementally. Any inconsistency between the order under review and
the Commission's treatment of DSL service can be adequately addressed when the Commission fully
reconsiders its treatment of DSL service and when it decides whether, pursuant to its ancillary Title I
jurisdiction, to require cable companies to allow independent ISPs access to their facilities.” Brand
X, 545 U.S. at 1002, 125 S. Ct. at 2711 (citations omitted).

3 Brand X, 545 U.S. at 1002-03, 125 S. Ct. at 2712.

32 Brand X, 545 U.S. at 982; 125 S. Ct. at 2700.
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and unseverable component, not separately offered. 3 The majority used several analogies to
support the view that the FCC could lawfully ignore or subordinate the telecommunications
function as something integrated into an information service, but not offered on a stand alone

basis. 3 The majority’s analogies provided examples in which a venture offers a number of services,
many of which can be combined into a consolidated package, and others that are made available, but
that are not essential. In the former, the majority noted that car dealers sell cars and not a collection
of integrated components, such as an engine and chassis. The majority also rejected competing
analogies offered by Justice Scalia in dissent by noting that customers can pick up pizzas rather than
have them delivered, and similarly can purchase dog leashes at pet stores without also having to

purchase a dog.

33 “Cable companies in the broadband Internet service business ‘offe[r]” consumers an
information service in the form of Internet access and they do so ‘via telecommunications,” but it
does not inexorably follow as a matter of ordinary language that they also ‘offe[r]” consumers the
high-speed data transmission (telecommunications) that is an input used to provide this service.”
Brand X, 545 U.S. at 989; 125 S. Ct. at 2704(citations omitted).

3 “One might well say that a car dealership ‘offers’ cars, but does not ‘offer’ the integrated
major inputs that make purchasing the car valuable, such as the engine or the chassis. It would, in
fact, be odd to describe a car dealership as ‘offering’ consumers the car’s components in addition to
the car itself. Even if it is linguistically permissible to say that the car dealership ‘offers’ engines when
it offers cars, that shows, at most, that the term ‘offer,” when applied to a commercial transaction, is
ambiguous about whether it describes only the offered finished product, or the product's discrete
components as well. It does not show that no other usage is permitted.” Brand X, 545 U.S. at 990;
125 S. Ct. at 2704,

35 “In response, the dissent argues that the high-speed transmission component necessary to
providing cable modem service is necessarily “offered” with Internet service because cable modem
service is like the offering of pizza delivery service together with pizza, and the offering of puppies
together with dog leashes. Posz, at 2714 (opinion of SCALIA, J.). The dissent's appeal to these
analogies only underscores that the term “offer” is ambiguous in the way that we have described.
The entire question is whether the products here are functionally integrated (like the components of
a car) or functionally separate (like pets and leashes). That question turns not on the language of the
Act, but on the factual particulars of how Internet technology works and how it is provided,
questions Chevron leaves to the Commission to resolve in the first instance.” Brand X, 545 U.S. at

991, 125 S. Ct. at 2705.
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Because ambiguity exists as to the functional integration or separateness of
telecommunications, the Court majority gladly deferred to the FCC. 3% The Court noted that the
nature and scope of integration between telecommunications and information processing “turns not
on the language of the [Communications| Act, but on the factual particulars of how Internet
technology works and how it is provided, questions Chevron leaves to the Commission to resolve in
the first instance.” 37 While deploring the use of “warring analogies,” 3 the majority nevertheless
offers ones that support the FCC’s interpretation of what constitutes a service offering versus
integration of one function into a broader package of service elements:

We also do not share the dissent's certainty that cable modem setvice
is so obviously like pizza delivery service and the combination of dog
leashes and dogs that the Commission could not reasonably have
thought otherwise. For example, unlike the transmission component
of Internet service, delivery service and dog leashes are not integral
components of the finished products (pizzas and pet dogs). One can
pick up a pizza rather than having it delivered, and one can own a dog
without buying a leash. By contrast, the Commission reasonably
concluded, a consumer cannot purchase Internet service without also
purchasing a connection to the Internet and the transmission always
occurs in connection with information processing. In any event, we
doubt that a statute that, for example, subjected offerors of “delivery”
service (such as Federal Express and United Parcel Service) to
common-carrier regulation would unambiguously require pizza-
delivery companies to offer their delivery services on a common
cartier basis.

In a dissenting opinion, Justice Scalia did not agree with the majority opinion that the FCC

B Because “the statute fails unambiguously to classify the telecommunications component of
cable modem service as a distinct offering” Brand X, 545 U.S. at 992, 125 S. Ct. at 2705, the majority
asserted that ““ federal telecommunications policy in this technical and complex area . . . [should] be
set by the Commission, not by warring analogies.” Id.

37 Brand X, 545 U.S. at 992, 125 S. Ct. at 2705

3 Brand X, 545 U.S. at 992, 125 S. Ct. at 2705.

3 Brand X, 545 U.S. at 991-992, 125 S. Ct. at 2705-06.
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could lawfully * and practically treat the telecommunications link as unseparable from the
predominate information processing services provided. He disputed the FCC’s view that cable
television companies do not provide a telecommunications service when linking subscribers
physically apart from the content they access. Justice Scalia used pizzerias and pizza delivery for his
primary analogy and asserted that one could not ignore the fact that pizza baking and pizza delivery
constitute two separate elements of the pizza business. He concluded, “[i]t is therefore inevitable
that customers will regard the competing cable-modem service as giving them bo#h computing
functionality and the physical pipe by which that functionality comes to their computer—both the
pizza and the delivery service.” 4

The use of simplistic, but diverging analogies within Supreme Court opinions demonstrates
how experts in the law struggle to understand the scope of both regulatory and deregulatory
authority the FCC has when applying statutory definitions to telecommunications and information
processing technologies. The majority decision accepts the FCC’s interpretation and application of
statutory definitions while Judge Scalia chides the FCC for acting without statutory authority. In
what may become a timely prediction of future FCC conduct, Justice Scalia also rejected the FCC’s
heavy reliance on Title I, ancillary jurisdiction to achieve whatever re-regulation it might deem
necessary:

This is a wonderful illustration of how an experienced agency can (with some

assistance from credulous courts) turn statutory constraints into bureaucratic

discretions. The main source of the Commission’s regulatory authority over

common cartiers is Title 1I, but the Commission has rendered that

inapplicable in this instance by concluding that the definition of
“telecommunications service” is ambiguous and does not (in its current view)

40 “The important fact, however, is that the Commission has chosen to achieve this [result]
through an implausible reading of the statue, and has thus exceeded the authority given it by
Congress.” Brand X, Scalia dissent, 545 U.S. at 1005, 125 S. Ct. at 2713

u Brand X, Scalia dissent, 545 U.S. at 1009, 125 S. Ct. at 2715,
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apply to cable-modem service. It contemplates, however, altering that

(unnecessary) outcome, not by changing the law (Ze., its construction of the

Title I definitions), but by reserving the right to change the facts. Under its

undefined and sparingly used “ancillary” powers, the Commission might

conclude that it can order cable companies to “unbundle” the

telecommunications component of cable-modem service. And presto, Title

IT will then apply to them, because they will finally be “offering”

telecommunications service! +
B. DSL Migrates From Telecommunications Service to Information Service

Following up on the Supreme Court’s endorsement of its decision to deem cable modem
Internet access an information service, the FCC reclassified DSL from a telecommunications service
to an information service. 4 This reclassification did not trigger a court appeal or much scrutiny,
because the Supreme Court already had expansively deferred to, and endorsed the Commission’s
expertise in differentiating telecommunications from information services and because the
Commission could make a strong public interest argument favoring regulatory parity between cable
modem and DSL service. Notwithstanding the Supreme Court’s unwillingness to second guess the
FCC’s interpretation of it legislative mandate, including the classification of services using the
definitions contained in the Communications Act, the Commission had a more challenging task in
reclassifying a telecommunications service, instead of initially classifying a carrier’s offering as an

information service.

Bear in mind that cable television ventures can offer cable modem service by retrofitting

42 Brand X, Scalia dissent, 545 U.S. at 1013, 125 S. Ct. at 2718. “Under the Commission's
assumption that cable-modem-service providers are not providing “telecommunications services,”
there is reason to doubt whether it can use its Title I powers to impose common-carrier-like
requirements, since 47 U.S.C. § 153(44) specifically provides that a “telecommunications carrier shall
be treated as a common carrier under this chapter only fo the extent that it is engaged in providing
telecommunications services” (emphasis added), and “this chapter” includes Titles I and I1.” Id. 545
U.S. at 1014, n.7, 125 S. Ct. at 2718. n.7.

43 Appropriate Framework for Broadband Access to the Internet Over Wireline Facilities
CC Docket No. 02-33, Report and Order and Notice of Proposed Rulemaking, 20 FCC Red. 14853
(2005).
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their video programming distribution network that the FCC never deemed a telecommunications
service. For DSL the FCC had to rationalize a re-classification of a service that telephone
companies can offer only by retrofitting their existing copper wire network initially used exclusively
to deliver regulated telecommunications services. The FCC’s reclassification of DSL exempted
telephone companies and their DSL subscribers from having to contribute to universal service
funding, even though the Commission soon concluded that the sustainability of its universal service
funding program required the expansion of compulsory contributors to include VoIP services
accessed via DSL.

The FCC justified its reclassification of DSL on several grounds: 1) deregulation will
promote wider access to broadband access; * 2) the public interest benefits accruing from subjecting
both cable modem and DSL service to minimal regulation; 4 3) deregulation will create incentives
for investment in next generation networks ; 4) emerging competition by several facilities-based

broadband providers; 4 and 5) the perception that a legislative mandate to promote the availability

“ “[T)his Order encourages the ubiquitous availability of broadband to all Americans by,
among other things, removing outdated regulations. Those regulations were created over the past

three decades under technological and market conditions that differed greatly from those of today.”
Id. 20 FCC Rcd. at 14855.

4 “IT)he framework we adopt in this Order furthers the goal of developing a consistent
regulatory framework across platforms by regulating like services in a similar functional manner,
after a transitional period.” Id. 20 FCC Rcd. at 14855.

46 “IT)he actions we take in this Order allow facilities-based wireline broadband Internet access
service providers to respond to changing marketplace demands effectively and efficiently, spurring
them to invest in and deploy innovative broadband capabilities that can benefit all Americans.” Id.
20 FCC Rcd. at 14855.

47 “[TThe record before us demonstrates that the broadband Internet access market today is
characterized by several emerging platforms and providers, both intermodal and intramodal, in most
areas of the country.” Id. 20 FCC Rcd. at 14856. But the curiously the Commission also forecasts
competition resulting from it decision: “We are confident that the regulatory regime we adopt in this
Order will promote the availability of competitive broadband Internet access services to consumers,
via multiple platforms, while ensuring adequate incentives are in place to encourage the deployment
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of “advanced telecommunications capabilities” 4 includes deregulatory initiatives to promote access
to information services. ¥

The FCC never directly addressed how the telecommunications transmission component of
DSL service had changed from one identifiable as a stand alone, common carrier service, to an
integrated and unseverable component. Instead the Commission simply reiterated and applied its
rationale for finding the integrated and unseverable aspects of telecommunications in cable modem
service. The Commission deems DSL services functionally equivalent to cable modem service,
because “wireline broadband Internet access” 5 has the same integration of basic

telecommunications and enhanced information processing functions 5' as well as the inability to

and innovation of broadband platforms consistent with our obligations and mandates under the
Act.” 1d.

48 Section 706(c) of the Telecommunications Act of 1996, Pub. L. 104-104, 110 Stat. 50,
defines “advanced telecommunications capability” without regard to any transmission media or
technology, as high-speed, switched, broadband telecommunications capability that enables users to
originate and receive high-quality voice, data, graphics, and video telecommunications using any
technology.”

49 “Finally, the directives of section 706 of the 1996 Act require that we ensure that our
broadband policies promote infrastructure investment, consistent with our other obligations under
the Act.” Id. 20 FCC Rcd. at 14865.

50 “Wireline broadband Internet access service, for purposes of this proceeding, is a service
that uses existing or future wireline facilities of the telephone network to provide subscribers with
Internet access capabilities.” Id. 20 FCC Rcd. at 14860.

51 “Applying the definitions of ‘information service,” ‘telecommunications,” and
‘telecommunications service,” we conclude that wireline broadband Internet access service provided
over a provider’s own facilities is appropriately classified as an information service because its
providers offer a single, integrated service (i.e., Internet access) to end users. That is, like cable
modem service (which is usually provided over the providet's own facilities), wireline broadband
Internet access service combines computer processing, information provision, and computer
interactivity with data transport, enabling end users to run a variety of applications (e.g., e-mail, web
pages, and newsgroups). These applications encompass the capability for ‘generating, acquiring,
storing, transforming, processing, retrieving, utilizing, or making available information via
telecommunications,” and taken together constitute an information service as defined by the Act.”
Id. 20 FCC Rcd. at 14863-14864.
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decouple or sever the telecommunications component:

Because wireline broadband Internet access service inextricably combines the

offering of powerful computer capabilities with telecommunications, we

conclude that it falls within the class of services identified in the Act as

“information services.” 52

Having effectuated the reclassification of DSL as an information service, the FCC removed
all previous regulatory safeguards designed to promote a level competitive playing field among
competing providers of enhanced services that apply information processing to basic transmission
links. In its Second Computer Inquiry, the FCC established several interconnection and fair dealing
requirements on telephone companies when offering of basic telecommunications services as well as
a requirement that these companies separate basic services from enhanced services and offer the
former on a common carrier basis. The FCC subsequently concluded that technological innovations
and the possibility of gains in operational efficiencies support the elimination of a regulatory barrier
against integrating basic and enhanced services. The elimination of these regulations frees telephone
companies to offer intelligent networks and not “dumb pipes” that other ventures would enhance
with software and other applications. In an effort to ensure that telephone companies have every
incentive to build basic and enhanced networks, the FCC promoted full exploitation of
technological and market convergence at the risk of having relinquished the most effective and
lawful regulatory tools to remedy abuses and to protect the public interest when self-regulation does
not suffice in the information service marketplace.

The Commission has no doubts that a competitively level marketplace will evolve thereby

ensuring widespread availability of retail broadband access for consumers and even for access to

ventures seeking to compete with broadband service providers using their facilities and services on a

52 1d. 20 FCC Rcd. at 14864.
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resale basis. 33 The Commission has such confidence about the evolution of competition that it
ignores current evidence of a duopoly in Internet access comprised of cable and telephone
companies serving over 98% of the market. 5 Indeed the Commission does not consider it
necessary even to assess whether any venture has dominant market power in the broadband or
wireline broadband marketplace. 55 The Commission concludes that such market assessment was

appropriate only for the previous market environment dominated by telephone companies with

5 “Based on the record before us, we expect that facilities-based wireline carriers will have
business reasons to continue making broadband Internet access transmission services available to
ISPs without regard to the Computer Inquiry requirements. The record makes clear that such
carriers have a business interest in maximizing the traffic on their networks, as this enables them to
spread fixed costs over a greater number of revenue-generating customers. For their part, cable
operators, which have never been required to make Internet access transmission available to third
parties on a wholesale basis, have business incentives similar to those of incumbent LECs to make
such transmission available to ISPs, and are continuing to do so pursuant to private carriage
arrangements.” Id. 20 FCC Red. at 14887.

54 “Of the 64.6 million total high-speed lines, 44.1% were cable modem, 34.9% were ADSL,
1.5% were symmetric DSL (SDSL) or traditional wireline, 1.1% were fiber to the end user premises,
and 18.4% used other technologies.” Federal Communications Commission, High-Speed Services for
Internet Access: Status as of June 30, 2006, p.2 (Jan. 2007); available at:

http://hraunfoss.fcc.gov/edocs public/attachmatch/DOC-270128 A1.pdf. “Of the 50.4 million
lines which were faster than 200 kbps in bo#h directions, 55.9% werecable modem, 36.3% were
ADSL, 1.9% were SDSL or traditional wireline, 1.4% were fiber to the end user premises, and 4.5%
used other technologies.” Id. at 3. Of the 45.9 million lines serving residential subscribers, “cable
modem represented 59.9% while 35.8% were ADSL, 0.2% were SDSL or traditional wireline, 1.0%
were fiber to the end user premises, and 3.2% used other technologies.” Id. at 3.

The FCC’s statistics provide the basis for the Commission, stakeholder and outside
researchers to conclude that a vibrant and robustly competitive broadband market exists. See, e.g.,
Greg Sidak, A Consumer-Welfare Approach to Network Neutrality Regulation of the Internet, 2 J. COMP. L.
& ECON., No. 3, 349-474 (20006)(using FCC statistics and claiming dial up telephone service
constitutes a competitive alternative to broadband services to conclude that a robustly competitive
Internet access marketplace exists).

55 “Based on the record before us, it is not necessary to make a finding of market non-
dominance as to the incumbent LECs in the provision of broadband Internet access transmission, as
some parties have asked us to do, before we may eliminate the Computer Inquiry obligations. We
decline to do so. Nor do we think it necessary or appropriate to make findings about dominance or
non-dominance with respect to the retail market for broadband Internet access.” Id. 20 FCC Rcd. at
14897-14898.



8/16/2007 Neither Fish Nor Fowl: New Strategies for Selective Regulation of Information Services
22

separate telecommunications and information service markets. ¢ For specific problems not
remedied by a competitive marketplace the FCC reminds readers that the Commission can and will
use its ever expanding and presumably effective Title I authority 57 in such areas as consumer
protection, network reliability, or national security obligations. 58
ITI.  VoIP Service Regulation

On technological and philosophical grounds one would think the FCC would not burden
VolIP service with much, if any regulation. The Commission has expressed a disinclination to
regulate new and developing technologies and services, particularly if it anticipates robust
competition as likely to occur. Additionally the Commission has undertaken a multi-year campaign
to reduce regulations and the extent regulation imposes financial costs and competitive
disadvantages. Indeed the motivation to expand the availability of the information services safe

harbor stems from a view that the FCC should avoid regulation whenever possible in light of the

56 The previous “market environment differs markedly from the dynamic and evolving
broadband Internet access marketplace before us today where the current market leaders, cable
operators and wireline carriers, face competition not only from each other but also from other
emerging broadband Internet access service providers. This rapidly changing market does not lend
itself to the conclusions about market dominance the Commission typically makes to determine the
degree of regulation to be applied to well-established, relatively stable telecommunications service
markets. On the contrary, any finding about dominance or non-dominance in this emerging
broadband Internet access service market would be premature.” Id. 20 FCC Rcd. at 14898.

57 The FCC proposes to provide still essential consumer protection safeguards under a
common framework for all broadband services. “This framework necessarily will be built on our
ancillary jurisdiction under Title I; as we explain in the Order, this jurisdiction is ample to
accomplish the consumer protection goals we identify below, and we will not hesitate to exercise it.”
Id. 20 FCC Red. at 14930.

58 “The Commission may exercise its ancillary jurisdiction when Title I of the Act gives the
Commission subject matter jurisdiction over the service to be regulated and the assertion of
jurisdiction is ‘reasonably ancillary to the effective performance of [its] various responsibilities.” We
recognize that both of the predicates for ancillary jurisdiction are likely satisfied for any consumer
protection, network reliability, or national security obligation that we may subsequently decide to
impose on wireline broadband Internet access service providers.” I4. 20 FCC Red. at 14913-14914,
cating United States v. Southwestern Cable Co. 392 U.S. 157, 178 (1968).
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marketplace distortions such regulation can generate including investment disincentives and
arbitrage strategies that create unequal regulatory burdens on competitors. %

In light of aggressive efforts by the FCC to exempt the Internet from regulation and to
characterize Internet access as an information setrvice, it seems ironic that the Commission cannot
reach closure on deciding whether VoIP also qualifies for inclusion in the information service
deregulatory safe harbor. VolP services require the use of software to process bitstreams originated
and terminated over DSL and cable modem links with the long haul occurring within the Internet’s
“cloud” @ of telecommunications networks. In should strain credulity, even for deferential courts,
for the FCC to conclude that while the underlying bitstream provided by cable modem and DSL
providers constitutes an information service that integrates telecommunications, VoIP services do
not similarly integrate telecommunications into a package predominated by information service
components.

A. VoIP Service Providers Must Contribute to Universal Service
Funding Regardless of their Regulatory Status

When the FCC confronted a need to shore up a system for subsidizing universal access to

basic telephone services the Commission opted to include interconnected VoIP ¢! providers as

5 See Rob Frieden, Frieden, Rob, The FCC’s Name Game: How Shifting Regulatory
Classifications Affect Competition, 19 BERKELEY TECHNOLOGY LAW JOURNAL, No. 4,
1275-1314 (Fall, 2004); Regulatory Arbitrage Strategies and Tactics in Telecommunications, 5
NORTH CAROLINA JOURNAL OF LAW & TECHNOLOGY, No. 2, 227-275 (2004).

60 The Internet cloud refers to the vast array of interconnected networks that make up the
Internet and provider users with seamless connectivity to these networks and the content available
via these networks.

6 The FCC defines interconnected VolP services “as services that (1) enable real-time, two-
way voice communications; (2) require a broadband connection from the user's location; (3) require
IP-compatible customer premises equipment; and (4) permit users to receive calls from and
terminate calls to the PSTN [i.e., the conventional dial up public switched telephone network].” IP-
ENABLED SERVICES, WC Docket No. 04-36, E911 REQUIREMENTS FOR IP-ENABLED
SERVICE PROVIDERS, WC Docket No. 05-196, First Report and Order and Notice of Proposed
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compulsory contributors. 2 The FCC avoided having to classify VoIP as a telecommunications
service for purposes of expanding the scope of universal service funders, because statutory language
provided the Commission an option of requiring contributions from “[a]ny other provider of
interstate telecommunications . . . if the public interest so requires.” ¢ Accordingly the issue of a
multi-billion dollar universal service financial responsibility for VoIP service depended on another
semantic dichotomy: whether the FCC could convince a reviewing court that even if VoIP ventures
do not gffer telecommunications services they provide interstate telecommunications. The FCC
concluded that VolIP services include the provision of telecommunications as a component
integrated within the finished service and a reviewing court accepted the Commission’s
interpretation as reasonable. ¢

Before delving into the metaphysical difference between offering and providing
telecommunications, background on the universal service funding process might offer perspective
on the FCC’s practical and political motivations that surely influenced its statutory construction.

B. Outline of the Universal Service Funding Process

Since the onset of telephony, companies and governments have endorsed strategies for

making service affordable and available even for the poor and people located in remote and costly to

Rulemaking, 20 FCC Red. 10245 10257-58 (2005).

62 Universal Service Contribution Methodology Federal-State Joint Board On Universal Service
1998 Biennial Regulatory Review -- Streamlined Contributor Reporting Requirements Associated
With Administration Of Telecommunications Relay Service, North American Numbering Plan,
Local Number Portability, And Universal Service Support Mechanisms Telecommunications
Services For Individuals With Hearing And Speech Disabilities, And The Americans, 21 FCC Red.
7518 (2000), partially rev'd Vonage Holdings Corp. v. Federal Communications Com’n, _ F.3d ___,
2007 WL 1574611 (D.C.Cir. Jun 01, 2007) (NO. 06-1276, 06-1317).

63 Communications Act of 1934, as amended, Universal Service, 47 U.S.C. § 254 (2000).

o4 See Vonage Holdings Corp. v. Federal Communications Com’n, __ F.3d ___, 2007 WL
1574611 (D.C.Cit. Jun 01, 2007) (NO. 06-1276, 06-1317).
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serve areas. Supporting universal service constitutes sound public policy, because efficient,
effective, and widely available telecommunications services can stimulate social and economic
development by providing the vehicle for greater commerce, political discourse, education, and
delivery of government services such as job training.”” However, the means by which the United
States has pursued this mission combines lofty concepts of equity and equal opportunities with
other largely political objectives. For example, in the early 1900s, senior management of AT&T
recognized that promoting universal service, using an internally generated financial subsidy
methodology, achieved the twin goals of promoting aspects of universal service while also securing
support for maintaining “benevolent” Bell System market domination from politicians and rural,
unaffiliated telephone companies.é

Until the passage of the Telecommunications Act of 1996 Act, ¢ telecommunications service
consumers bore a universal service subsidy obligation without knowing the cost, because carriers
could hide the expense primarily in higher per minute long distance telephone charges and average

higher costs over a large volume of calls. ¢ Use of an implicit subsidy mechanism obscured the cost

65 Robert W. Hahn, Scott Wallsten, Robert W. Crandall, & Robert E. Litan, American
Enterprise Institute for Public Policy Research, Bandwidth for the Pegple (Oct. 2004), available at:
http://www.aei.org/publications/publD.21593 filter.all/pub_detail.asp

(citing Robert W. Crandall & Chatles L. Jackson, The $500 Billion Opportunity: The Potential Econonzic
Benefit of Widespread Diffusion of Broadband Internet Access (2001)). Broadband Internet access could
contribute substantially to economic growth. Consumers benefit from new ways to acquire
information, enjoy audio and video entertainment, monitor remote locations, receive medical care,
and buy items ranging from books to cars. A study in 2001 estimated that universal broadband
adoption could yield annual consumer benefits of $300 billion. I7.

66 When AT&T President Theodore Vail articulated universal service, he sought “the
unification of telephone service under regulated local exchange monopolies.” MILTON L. MUELLER,
JR., UNIVERSAL SERVICE: COMPETITION, INTERCONNECTION, AND MONOPOLY IN THE MAKING OF
THE AMERICAN TELEPHONE SYSTEM 92 (MIT Press 1997).

67 Telecommunications Act of 1996, Pub. L.No. 104-104, 110 Stat. 56 (1996) (coditied in
scattered sections of 47 U.S.C.) [hereinafter cited as 96 Act].
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of the universal service mission and made it difficult to discern whether subsidy burdens blunted
demand and caused other market distortions. Consumers could not readily determine the scope of
their subsidy contribution, because carriers did not subdivide their single per minute rates into
separate elements, including a surcharge for universal service.*

. .. . . . . . . . 1
The *96 Act requires explicit subsidies,” codifies the universal service mission,” and

8 “By longstanding tradition, local phone companies are required to sell their services to
customers at roughly comparable prices. This so-called ‘universal service’ obligation is intended to
ensure that people who live in rural and residential areas (which are expensive to serve) can buy
phone service on terms similar to those offered to urban or business customers (which are cheaper
to serve). Under universal service obligations, then, retail pricing is typically averaged across a variety
of customers or geographic areas.” Stuart Buck, Te/ric vs. Universal Service: A Takings 1 iolation?, 56
FED. COMM. L. 1, 2 (2003). Implicit subsidies in telecommunications “result, in large part from
rate averaging between rural and suburban/urban areas and the recovery of certain non-traffic
sensitive costs through traffic sensitive per minute rates, which over-recovers costs from higher
volume users, often business customers.” Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, CC Docket No. 01-338, 18 F.C.C.R. 16,978, 17,078 n.509
(2003); see generally Access Charge Reform, Price Cap Performance Review for Local Exchange
Carriers, Low-Volume Long Distance Users, Federal-State Joint Board On Universal Service, 15
F.C.CR. 12,962, 12,971-72 (2002) (CALLS Order) (describing how high-volume users bear a greater
share of the non-traffic sensitive costs than low-volume users), aff'd in part, rev’d in part, and
remanded in part sub nom. Tex. Office of Pub. Util. Counsel v. Fed. Communications Comm’n, 265
F.3d 313 (5th Cit. 2001). See also, Jonathan Weinberg, The Internet and ""Telecommunications Services,"
Universal Service Mechanisms, Access Charges, and Other Flotsam of the Regulatory Systems, 16 YALE J. on
REG., 211 (1999).

69 Prior to enactment of the Telecommunications Act of 1996 telephone companies did not
impose a billing line item that identified the amount due from consumers to support USF.

70 “There should be specific, predictable and sufficient Federal and State mechanisms to
preserve and advance universal service.” 47 U.S.C. § 254(b)(5) (2000).

m 1d. § 254(b)(1)-(4). The Joint Board and the Commission shall base policies for the
preservation and advancement of universal service on the following principles: (1) Quality and rates:
Quality services should be available at just, reasonable, and affordable rates. (2) Access to advanced
services: Access to advanced telecommunications and information services should be provided in all
regions of the Nation. (3) Access in rural and high cost areas: Consumers in all regions of the
Nation, including low-income consumers and those in rural, insular, and high cost areas, should
have access to telecommunications and information services, including interexchange services and
advanced telecommunications and information services, that are reasonably comparable to those
services provided in urban areas and that are available at rates that are reasonably comparable to
rates charged for similar services in urban areas. (4) Equitable and nondiscriminatory contributions:
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establishes specific requirements for the FCC to implement, including near parity in cost and access
to service by rural consumers.”> Most carriers have responded to the explicit subsidy requirement by
creating a separate billing line item to identify and pass through the specific cost of universal service
support.” For the second quarter of 2007, the “contribution factor” surcharge that was passed
directly to consumers amounted to 11.3 % of a telecommunications carrier’s interstate and
international end-user service revenues,* a rate that adds several dollars per month to the average
consumer’s bill.

Consumers of telecommunications services paid approximately $7.3 billion in 2006 ™ to

All providers of telecommunications services should make an equitable and nondiscriminatory
contribution to the preservation and advancement of universal service. Id.

72 “In section 254(g) of the Act, Congtress codified the Commission's pre-existing geographic
rate averaging and rate integration policies. The Commission implemented section 254(g) by
adopting two requirements. First, providers of interexchange telecommunications services are
required to charge rates in rural and high-cost areas that are no higher than the rates they charge in
urban areas. This is known as the geographic rate averaging rule. Second, providers of interexchange
telecommunications services are required to charge rates in each state that are no higher than in any
other state. This is known as the rate integration rule.” Second Report and Order and Further
Notice of Proposed Rulemaking in CC Docket No. 00-256, Fifteenth Report and Order in CC
Docket No. 96-45, and Report and Order in CC Docket Nos. 98-77 and 98-166, 16 F.C.C.R. 19,613,
19689-19690 (2001).

7 “Some consumers may notice a “Universal Service” line item on their telephone bills. This
line item appears when a company chooses to recover its contributions directly from its customers
by billing them this charge. The FCC does not require companies to pass on these costs to their
customers.” Federal Communications Commission, Consumer and Governmental Affairs Bureau,
http://www.fec.gov/cgb/consumerfacts/universalservice.html (last visited Aug. 26, 20006).

4 See Federal Communications Commission, Universal Service, Contribution Factors & Quarterly
Filings, available at http:/ /www.fcc.gov/web/universal service/quarter.html (last visited July 13,
2007). The 11.3% rate represents a reduction of .04% from the prior quarter. See
http://hraunfoss.fcc.gcov/edocs public/attachmatch/DA-07-1330A1.doc.

75 Universal Service Contribution Methodology, WC Docket No. 06-122, (FCC adopted June
21, 2000) (report and order and notice of proposed rulemaking), available at:

http://hraunfoss.fcc.gov/edocs public/attachmatch/FCC-06-94A1.pdf [hereinafter USF

Expansion Order]. “There is widespread agreement that the Fund is currently under significant
strain. The size of the Fund has grown significantly, with disbursements rising from approximately
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subsidize service by local exchange carriers operating in high cost areas, and the rates paid by
residents in rural areas and Indian reservations, the poor, schools, libraries, rural hospitals, and
clinics primarily for basic “lifeline” telephone service.”® Despite having collected and dispersed
substantial sum of money available for universal service funding (“USF”), the carriers have not fully
achieved longstanding service goals, because they received money as an offset against current costs
and monthly consumer charges. Laudable expansion of the mission to help bridge the Digital

Divide " by supporting access to broadband networks by individuals would further stress the

$4.4 billion in 2000 to approximately $6.5 billion in 2005, and is projected to grow even further in
the coming years.” Id. at 10,9 17. “Outlays from the Ulniversal] S[ervice] Flund] grew from $3.3
billion in fiscal year 1999 to $5.7 billion in fiscal year 2004.” Congress of the United States,
Congressional Budget Office, Financing Universal Telephone Service viii (Mar. 2005), available at
http://www.cbo.gov/showdoc.cfm?index=6191&sequence=0

The Universal Service Administrative Company, which disburses universal service funds, estimates
that it will have paid out $7.3 billion in 2006. Universal Service Administrative Company, Universal
Service Fund Facts, available at: http://www.usac.org/about/universal-service/fund-facts/fund-

facts.aspx.

7 Universal service funding targeted to expand telephone subscription offers financial
subsidies to qualifying individuals that defray the non-recurring cost to initiate service and the
recurring costs for dial up telephone service. The services that are supported by the federal
universal service support mechanisms are: (1) voice grade access to the public switched network; (2)
local usage; (3) Dual Tone Multifrequency (DTMF) signaling or its functional equivalent for “touch
tone” dialing; (4) single-party service or its functional equivalent; (5) access to emergency services,
including 911 and enhanced 911; (6) access to operator services; (7) access to interexchange services;
(8) access to directory assistance; and (9) toll limitation for qualifying low-income customers.
Federal-State Joint Board on Universal Service, (Mar. 3, 2004), 19 F.C.C.R 4257, 4264
(recommended decision). The FCC has declined to increase the scope of services qualifying for
USF subsidies. See Federal-State Joint Board on Universal Serv., (July 15, 2002), 17 F.C.C.R. 14,095
(recommended decision), . However, the Commission does not limit subsidies to only one
telephone line per household, despite the recommendation by a Federal State joint Board that it do
so: W]e do not adopt the recommendation of the Joint Board to limit high-cost support to a single
connection that provides access to the public telephone network. Section 634 of the 2005
Consolidated Appropriations Act prohibits the Commission from utilizing appropriated funds to
modify, amend, or change” its rules or regulations to implement this recommendation. Federal-
State Joint Board On Universal Serv., (Mar. 17, 2005), 20 F.C.C.R. 6371 (report and order) (citing
Consolidated Appropriations Act, 2005, Pub. L. No. 108-447, § 634, 118 Stat. 2809 (2005)).

7 The Digital Divide separates “those [people] with access to new technologies and those
without.” Department of Commerce, National Telecommunications and Information
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funding mechanism and surely would force an increase in the percentage surcharge on carrier long
distance and international voice telephone revenues used to fund universal service.

Even if the universal service funding mission did not expand to include broadband services
the current funding mechanism has become unsustainable as revenues providing the subsidy have
diminished as a result of consumer migration from conventional, dial up wireline services to ones
that contribute on the basis of a lower percentage surcharge, e.g., cellular radiotelephone service, or
none at all, e.g., private VoIP services used by companies to provide internal long distance telephone
calling.

1. Four Types of Universal Service Promotions

The universal service mission in the United States traditionally has meant that carriers have a
duty to ensure that the largest possible number of residents have access to basic telephone service,

including the poor and residents in remote locations.” Universal service funding supports four

Administration, Falling Throungh the Net: Defining the Digital Divide xii (July 1999), available at

http:/ /www.ntia.doc.gov/ntiahome/fttn99/ fttn.pdf; see also Digital Divide Network,

http:/ /www.digitaldivide.net (last visited date); Jaime Klima, The E-Government Act: Promoting E-
Quality or Exaggerating the Digital Divide, 2003 DUKE L. & TECH. REV. 9 (Apr. 15, 2003); James E.
Prieger, The Supply Side of the Digital Divide: Is There Equal Availability in the Broadband Internet Access
Markef? 41 ECON. INQUIRY 346 (2003); Peter K. Yu, Bridging the Digital Divide: Equality in the
Information Age, 20 CARDOZO ARTS & ENT. L.J. 1 (2002); Organization for Economic Cooperation
and Development, Understanding the Digital Divide (2001),

http://www.oecd.org/datacecd /38/57 /1888451 .pdf.

78 “Telecommunications companies must pay a percentage of their interstate end-user revenues
to the Universal Service Fund. This percentage is called the contribution factor. The contribution
factor changes four times a year (quarterly) and is increased or decreased depending on the needs of
the Universal Service programs.” Federal Communications Commission, Contribution Factors &
Quarterly Filings, available at http:/ /www.fcc.gov/web/universal_service/quarter.html (last visited
date).

7 “The notion that everyone should be provided the opportunity to receive basic telephone
service at an affordable rate, regardless of geographic location or economic status, has been widely
adopted as national policy. The goal of quality, widely available and reasonably priced telephone
service has been achieved through a myriad of regulatory policies such as rate averaging, cost
support funds and loan programs.” Patricia M. Worthy, Racial Minorities and the Quest to Narrow the
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programs:

1) The Low Income Program reimburses local wireline and some wireless

telephone companies for providing service discounts to qualifying low-income

consumers.” The LinkUp America program offsets one-half of the initial hook-up fee,

up to $30.00. The program also encourages carriers to offer a deferred payment schedule
for the initial installation fee. The Lifeline Assistance Program provides a discount of up

to $10.00 per month for basic telephone service. Residents of American Indian and Alaska
Native tribal communities may qualify for up to an additional $25.00 in support beyond
current Lifeline support levels and expanded LinkUp support of up to $70.00 in

additional support beyond current levels. In 20006, this program provided approximately
$820 million in support.”

2) The High-Cost Program provides financial support to local wireline and some
wireless telephone companies that offer telecommunications services in areas where the cost
of providing service exceeds a national or state average by at least 115 to 135% depending
on the type of cost elements supported. Carriers operating in high cost areas are divided
into rural and non-rural locales and have several different cost components assessed for
purposes of determining whether subsidization should occur. The FCC primarily examines
the costs local exchange carriers incur in providing subscribers with access to
telecommunications services via a “local loop” connection. This first mile connection for
originating calls and the last mile link for receiving calls, requires substantial sunk investment
and also reflects economies of scale. Subsidies typically flow to telephone companies serving
fewer than 50,000 telephone lines. Small carriers usually have higher per subscriber costs
that cannot be recouped fully from the access charge fees imposed on long distance carriers
for originating and terminating long distance traffic and from telephone subscribers who

Digital Divide: Redefining the Concept of “Universal Service, 26 HASTINGS COMM. & ENT. L.J. 1,4
(2003).

80 Federal Communications Commission, Lifeline and Link-Up: Affordable Telephone Service
for Income-Eligible Consumers; available at http://www.fcc.gov/cgb/consumetfacts/lowincome.html.
For states that rely solely on the federal Lifeline and Link-Up program eligibility criteria, subscribers
must either have an income that is at or below 135% of the federal Poverty Guidelines, or
participate in one of the following assistance programs: Medicaid, Food Stamps, Supplemental
Security Income (SSI), Federal Public Housing Assistance (Section 8), Low-Income Home Energy
Assistance Program (LIHEAP), Temporary Assistance to Needy Families, or The National School
Lunch Program’s Free Lunch Program. I.

81 Universal Service Administrative Co., 2006 Annual Report, Universal Service Fund
Disbursements By Program Calendar Year 20006, 47 (2007) available at:
http://www.usac.org/about/universal-service/fund-facts-charts/USF-Disbursements-by-
Program.pdf [hereinafter cited as USAC Disbursements|; see also,
http://www.usac.org/about/universal-service/fund-facts/fund-facts-all-program-data.aspx.
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now pay a monthly $6.50 subscriber line charge. In 20006, this program provided $4.2 billion
in support.”

3) The Schools and Libraries “e-rate” Program * provides discounts of twenty to
ninety percent, depending on the household income level of families in the community and
whether the school or library is located in an urban or rural area. The discounts offset the
cost of voice, data, video and wireless services, Internet access, and the cost of installing and
maintaining internal connections including switches, hubs, routers, and wiring. A maximum
of $2.25 billion is available annually and approximately $1.67 billion was awarded in 2006.**

4) The Rural Health Care Program ensures that health care providers located in rural
areas pay no more than their urban counterparts for telecommunications services including
those “telemedicine” services needed to access advanced diagnostic and other medical

services available at urban medical centers. In 2006, this program awarded $40.6 million.”

C. The FCC’s Inclusion of VoIP Service Providers as Compulsory USF
Contributors Upheld

The United States Court of Appeals for the District of Columbia, in Vonage Holdings Corp.
v. FCC, # had little difficulty affirming the Commission’s decision to require VoIP service providers

to make universal service funding contributions. Applying the two-part Chevron test for judicial

82 USAC Disbursements at 47.

83 Schools and Libraries Universal Service Support Mechanism, (Aug. 13, 2005), 19 F.C.C.R.
15,808 (tifth report and order), petition for reconsideration pending.

Under the Commission's rules, eligible schools and libraries may receive discounts ranging from 20
percent to 90 percent of the pre-discount price of eligible services, based on indicators of need.
Schools and libraries in areas with higher percentages of students eligible for free or reduced-price
lunch through the National School Lunch Program (or a federally approved alternative mechanism)
qualify for higher discounts for eligible services than applicants with low levels of eligibility for such
programs. Schools and libraries located in rural areas also generally receive greater discounts. The
Commission’s priority rules provide that requests for telecommunications services, voice mail and
Internet access for all discount categories shall receive first priority for the available funding (Priority
One services). The remaining funds are allocated to requests for support for internal connections
(Priority Two services), beginning with the most economically disadvantaged schools and libraries,
as determined by the schools and libraries discount matrix. Id. at 15810 (footnotes omitted).

84 USAC Disbursements at 47.
85 Id

86 __F3d__,2007 WL 1574611 (D.C. Cir. 2007).
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deference to agency action the court concluded that the FCC made a permissible and reasonable
construction of Section 254 of the Communications Act. ¥ To determine the permissibility of the
FCC’s statutory construction, the court focused on the semantic difference between providing
telecommunications and offering telecommunication. The court endorsed the FCC’s view that
VolIP service includes the provision of telecommunications which covers more functions than when
a venture offers telecommunications:
we have little trouble concluding that the word “provide” is sufficiently broad to
encompass the Commission’s interpretation. Returning to Brand X’s car dealership
hypothetical, we see nothing strange about the statement that a dealership provides
both cars and engines. Indeed, one could reasonably interpret the statement that a
dealership “does not provide engines” to mean that it sells cars without engines, not
that it won’t sell disconnected engines.
The court also did not second guess the FCC’s decision to interpret the word provide from the
perception of what VoIP ventures supply and the word offer from consumers’ perspective of what
they receive. &

The court also accepted the rationale for treating telecommunications as a VoIP operator
provided component like that articulated in the Brand X decision. The court did not consider the
FCC obligated to make and either/or classification of VoIP, i.e., either all information service or all
telecommunication service, even thought the FCC considered it necessary to do so. While

acknowledging that the categories are mutually exclusive, the court rejected as unproven the

argument that a provider of information services cannot also be a provider of telecommunications

87 47 U.S.C. §254 (2000).
88 Vonage Holdings v. FCC, slip op. at 13.

8 “We also see nothing that would prevent the Commission from interpreting the word
“offer” from the demand side (i.e., the consumer’s perception of what she receives) and the word
“provide” from the supply side (the seller’s perception of what she supplies). Vonage Holdings v.
FCC, slip op. at 13.



8/16/2007 Neither Fish Nor Fowl: New Strategies for Selective Regulation of Information Services
33

for purposes of lawfully authorizing the FCC to require universal service contributions under
permissive authority contained in Section 254(d) of the Communications Act. The court states just
the opposite: “the Act clearly contemplates that ‘telecommunications’ may be a component of an
‘information service” . ... The court quickly rejected the argument that the FCC should have
isolated the transmission element of VoIP for purposes of determining whether common carrier,
Title II regulation applies. As in the Brand X case, the court considered Section 254 of the
Communications Act ambiguous in terms of the meaning of the words offering and providing.
Both courts refused to second guess the FCC’s narrow interpretation having considered it a
reasonable one using the Chevron standard.

Lastly the court rejected on procedural grounds having to assess whether VoIP solely
constitutes an information service with no telecommunications component, because the FCC never
definitively addressed this issue. By not having made the determination whether VoIP constitutes
an information service exclusively or a telecommunications service exclusively, the FCC could
emphasize its finding that VoIP service includes a telecommunications component regardless of the
definitive service classification the FCC might get around to making for the composite service.

In summary fashion the court avoided addressing whether the FCC could have required USF
contributions by VolP providers on Title I ancillary jurisdiction grounds, because of the direct link
to Section 254 of the Communications Act. The court also affirmed the FCC’s decision to require
VolIP service providers to make contributions based on a rate applicable to wireline carriers instead
of the lower rate applicable to wireless carriers. The court reasoned that VoIP service attracts
consumers who make a lot of long distance telephone calls that serve as the basis for funding

universal service. In a small victory for VolIP providers the court rejected the FCC’s decision

% Vonage Holdings v. FCC, slip op. at 14.
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allowing wireless carriers to avoid getting approval of traffic studies before implementing them while
requiring such preapproval for VoIP operators. The court also rejected the FCC’s suspension of a
rule that allows carriers to determine their universal service funding requirement based on revenues
accruing from serving end users and excluding revenues from wholesaling to other carriers which
would have resulted in a double payment.

D. Mandatory Wiretapping Cooperation for VoIP and Internet Access
Providers

Notwithstanding an explicit prohibition against requiring information service providers to
provide wiretapping access to law enforcement agencies, the FCC has found a way to require impose
such requirements on VolP and even for Internet access services ' which the Commission already
has classified as information services. The Commission avoided having to rely on its ancillary Title I
authority by referring directly to the Communications Assistance for Law Enforcement Act of 1994
(“CALEA”) *2 and by differentiating the meaning of telecommunications for this law vis a vis the
Communications Act.

CALEA defines telecommunications carrier as “a person or entity engaged in the
transmission or switching of wire or electronic communications as a common carrier for hire”
including cellular radio operators or “a person or entity engaged in providing wire or electronic

communication switching or transmission service to the extent that the [Federal

o “IW]e find that facilities-based providers of any type of broadband Internet access service,
including but not limited to wireline, cable modem, satellite, wireless, fixed wireless, and broadband
access via powerline are subject to CALEA.” Communications Assistance for Law Enforcement Act
and Broadband Access And Services, ET Docket No. 04-295, RM-10865, First Report and Order
and Further Notice of Proposed Rulemaking, 20 FCC Red. 14989, 15001 (2005)(citations

omitted) [hereinafter cited as CALEA Implementation], aff’d. American Council on Education v.
FCC, 451 F.3d 226 (D.C. Cir. 20006).

92 Communications Assistance for Law Enforcement Act of 1994, Pub. L. No. 103-414, 108
Stat. 4279, codified ar 47 U.S.C. §§ 1001-1021(2000).
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Communications] Commission finds that such service is a replacement for a substantial portion of
the local telephone exchange service and that it is in the public interest to deem such a person or
entity to be a telecommunications carrier for purposes of this title.” % Using its permissive authority
the FCC opted to include VoIP and Internet access providers notwithstanding the fact that they do
not operate as common carriers and provide a competitive alternative to, and not a replacement of
local telephone exchange service.

In this proceeding the Commission had to emphasize the functional equivalence of VoIP
and Internet access services on one hand and local exchange services on the other hand despite
having emphasized elsewhere functional dissimilarities between the two categories. For example,
the FCC has stated that VoIP service providers do not map users to a specific location as is
necessary for emergency 911 access, an essential service to local telephone service subscribers.
However, the FCC elsewhere emphasized consumers’ use of VoIP primarily for long distance
telephone services as the basis for ordering mandatory contributions to universal service funding.
Similarly the FCC never has stated that cable modem and DSL services provided by information
service providers constitutes a replacement to basic local exchange telephone services regulated as

telecommunications services.

9 47 U.S.C. § 1002. Section 102(8)(B)(ii) of the Communications Assistance For Law
Enforcement Act, PL 103-414, 108 Stat 4279 (October 25, 1994), codified at 47 U.S.C. § 1001(8)(B)(ii)
defines a “telecommunications carrier” as “a person or entity engaged in providing wire or electronic
communication switching or transmission service to the extent that the Commission finds that such
service is a replacement for a substantial portion of the local telephone exchange service and that it
is in the public interest to deem such a person or entity to be a telecommunications carrier for
purposes of this title.” The FCC has interpreted this section as requiring the Commission “to deem
certain service providers to be telecommunications carriers for CALEA purposes even when those
providers are not telecommunications carriers under the Communications Act of 1934, as
amended.” Communications Assistance for Law Enforcement Act and Broadband Access and
Services, ET Docket No. 04-295, First Report and Order and Further Notice of Proposed
Rulemaking, 20 FCC Red. 14989, 14993 (2005).
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The stretch to shoehorn VoIP and Internet access services into something permissibly
subject to CALEA becomes extremely tenuous in light of an explicit prohibition on including
“persons or entities insofar as they are engaged in providing information services,” % a category
defined in CALEA using the same language as that contained in the Communications Act. % The
FCC gets around what appears to be an explicit exemption for information services by stating that
notwithstanding the use of nearly identical language the CALEA definition of information service
and telecommunications do not match the definitions contained in the Communications Act. The
Commission justifies the distinction on CALEA’s inclusion of a Substantial Replacement Provision
(“SRP”) that the Commission interprets as requiring it to deem certain service providers to be
telecommunications carriers for CALEA purposes even when they would not so qualify under FCC
regulation and even if they do not even fit with within CALEA’s definition of telecommunications
carrier:

We affirm our tentative conclusion that Congress intended the scope
of CALEA’s definition of “telecommunications carrier” to be more
inclusive than the similar definition of “telecommunications carrier”
in the Communications Act. Critically, while certain portions of the
definition are the same in both statutes, CALEA’s SRP “has no

analogue” in the Communications Act, thus rendering CALEA’s
definition of “telecommunications carriet’” broader than that found

o4 Id. 47 US.C. § 1002(8)(c).

% “6) The term ‘Information services’-- (A) means the offering of a capability for generating,
acquiring, storing, transforming, processing, retrieving, utilizing, or making available information via
telecommunications; and (B) includes-- (i) a service that permits a customer to retrieve stored
information from, or file information for storage in, information storage facilities; (ii) electronic
publishing; and (iii) electronic messaging services; but (C) does not include any capability for a
telecommunications carrier's internal management, control, or operation of its telecommunications
network. CALEA, 47 U.S.C. § 1002(6)(A)-(C). The Communications Act defines information
service as “the offering of a capability for generating, acquiring, storing, transforming, processing,
retrieving, utilizing, or making available information via telecommunications, and includes electronic
publishing, but does not include any use of any such capability for the management, control, or
operation of a telecommunications system or the management of a telecommunications service.” 47
U.S.C. 153(20).
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in the Communications Act. The SRP directs the Commission to
deem certain providers to be telecommunications carriers for

CALEA purposes, whether or not they satisfy the definition of
telecommunications carrier in [CALEA’s] sections 102(8)(A) and

102(8)(B)(1).

The FCC rationalizes this statutory interpretation by referring to the House of
Representatives Committee Report that characterizes the SRP language as designed to include
wireless and digital telephone services. 7 Additionally the Commission concludes that VoIP and
Internet access services meet a three part functional testwhether the candidate for CALEA
regulation: 1) provides wire or electronic communication switching or transmission service; 2) offers
a replacement for a substantial portion of the local telephone exchange service; and 3) warrants such
regulation on public interest grounds.

The Commission determined that the first prong is satisfied, because VolIP and Internet
access providers combine their own packet switching and other technologies with leased or self-
provisioned telecommunications transmission lines to provide a communication switching or
transmission service. Embedded in this analysis is the assumption that because VoIP and Internet
access ventures need telecommunications and switching technologies to provide their information
services, they also “provide” rather than “offer” telecommunications. Bear in mind that in other
proceedings the FCC determined that when a venture engages in providing rather than offering
telecommunications it qualifies for classification as an information service provider, because the

provided telecommunications integrates into an offered information service. % But for purposes of

9 CALEA Implementation, 20 FCC Rcd. at14993 (2005)(citations omitted).

9 “The SRP reflects Congress’s intent to “preserve the government’s ability to ... intercept
communications that use advanced technologies such as digital or wireless transmission.” CALEA
implementation, 20 FCC Red. at 14993, cting HR. Rep. No. 103-827(1), reprinted in 1994
U.S.C.C.A.N. 3489.

% Inquiry Concerning High-Speed Access to Internet Over Cable and Other Facilities, 17 FCC
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determining whether CALEA requirements apply, VoIP and Internet access ventures are required to
cooperate with law enforcement officials, because they “provide” the same telecommunications
links as used and “offered” by information service providers.

Curiously the Commission claims the decision in United States Telecom Ass'n v. FCC,
supports its rationale, but that decision only provides the basis for interpreting CALEA as including
the right of law enforcement authorities to access “call-identifying information” ! contained in
packet headers 19! routinely switched and routed by telecommunications carriers.!> The court largely

reversed a previous FCC decision that sought to expand the scope of data CALEA regulated

Red. 4798 (2002), affirmed in part, vacated in part, Brand X Internet Services v. F.C.C., 345 F.3d 1120
(9th Cir. 2003), reversed and remanded, National Cable & Telecommunications Ass'n v. Brand X
Internet Services, 545 U.S. 967, 125 S.Ct. 2688 (2005).

Appropriate Framework for Broadband Access to the Internet Over Wireline Facilities

CC Docket No. 02-33, Report and Order and Notice of Proposed Rulemaking, 20 FCC Red. 14853
(2005).

9 227 F.3d 450, 464-66 (D.C. Cir. 2000).

100 Call-identifying information refers to “dialing or signaling information that identifies the
origin, direction, destination, or termination of each communication generated or received by a
subscriber by means of any equipment, facility, or service of a telecommunications carrier.”” CALEA

§1001(2).

1ot “IT)he Internet is a ‘packet-switched’ network. In such networks, fixed circuits are not
dedicated for the duration of a communication. Instead, the data that is transmitted, whether files,
email, Instant Messages, voice, is broken into small packets. Each packet travels its own route over
the Internet. The entire set of contents is reassembled when it is received at the other end.”

Susan Landau, National Security on the Line, 4 ]. TELECOMM. & HIGH TECH. L. 409, 424 (Spring,
2000).

102 “In conventional circuit-mode telecommunications, a single circuit is opened between caller
and recipient and all electronic signals that make up the communication travel along the circuit. In
digital packet-switched networks, communications do not travel along a single path. Instead, a call is
broken into a number of discrete digital data packets, each traveling independently through the
network along different routes. Data packets are then reassembled in the proper sequence at the
call’s destination. Like an envelope, each digital packet has two components: it contains a portion of
the communication message, and it bears an address to ensure that it finds its way to the correct
destination and is reassembled in proper sequence. The address information appears in the packet’s
‘header.”” United States Telecom Ass’n v. FCC, 227 F.3d at 464.
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operators must provide including a “punch list” of more information than just the telephone
number. The court rejected an expansion of what CALEA requires from telecommunications
carriers, because the FCC had statutory authority to impose additional requirements only if it found
inadequacies in what the telecommunications industry volunteered to make available to law
enforcement authorities and only if the Commission’s proposed additional requirements could be
secured in a cost-effective manner while also respecting privacy rights.

The FCC determined that VoIP and Internet access services satisfied the second prong
because on functional grounds that these services offer consumers a replacement for conventional
telephone service as well as access to many non-local exchange services such as long distance
telephone calling, enhanced services and Internet access. 1 The Commission never addressed how
VolIP services and Internet access replace incumbent services as opposed to providing a competitive
alternative. Similarly the Commission never addressed the fact that most consumers access retail
VoIP and other non-telephony services if and only if they acquire DSL and cable modem
information services from incumbent carriers.

To satisty the third public interest prong the FCC reiterated a standard articulated in its
Notice of Proposed Rulemaking that adopted language contained in the House Report on CALEA
that classifying VoIP and Internet access provider as telecommunications carriers would “promote
competition, encourage the development of new technologies, and protect public safety and national
security.” 104

The FCC summarily dismissed the possibility that VoIP and Internet access services fit

103 “We conclude that this requirement is satisfied if a service replaces any significant part of an
individual subscriber's functionality previously provided via circuit-switched local telephone
exchange service.” CALEA Implementation, 20 FCC Rced. 14994.

104 CALEA Implementation, 20 FCC Rcd. at 14996, quoting House Report, 1994 U.S.C.C.A.N at
3501.
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within the CALEA definition of information services by claiming that CALEA does not establish
mutual exclusivity between telecommunications and information services even though it surely
establishes a dichotomy between services subject to compulsory wiretapping authority and those
that are not. 1 Free of having to make an absolute either/or decision, the FCC rationalized that
because VoIP and Internet access satisfy the three prong test and in particular the substantial
replacement provision, i.e., VoIP and Internet access services replace conventional telephone
services, the Commission can decided that a “service classified as an ‘information service’ under the
Communications Act may not, in all respects, be classified as an ‘information service’ under
CALEA.” 16 Accordingly the FCC decided that:

providers of broadband Internet access service are not relieved of

CALEA obligations as a result of CALEA’s Information Services

Exclusion. As we have noted, our interpretation of the term

information services in CALEA differs from our interpretation of

that term in the Communications Act. Thus, the fact that broadband

Internet access service may be classified as an information service

under the Communications Act does not determine its classification

tor CALEA purposes. 17

Because the FCC did not want to concede that VoIP services constitute information services the

105 “Unlike the Communications Act, CALEA’s ‘overall statutory scheme’ does not require the
Commission to classify an integrated service offering as solely a telecommunications service or solely
an information service depending on ‘the nature of the functions that the end user is offered,” and

thus the classification of broadband Internet access services under the Communications Act is not
controlling under CALEA.” CALEA Implementation, 20 FCC Red. at 14998.

106 CALEA Implementation, 20 FCC Rcd. at 14999. “Equally important, the classification of a
service provider as a telecommunications carrier under CALEA's SRP does not limit the Commission's
options for classifying that provider or service under the Communications Act. We believe that the
legal framework we have established in this Order for analyzing the applicability of CALEA to
service providers under the SRP provides the clearest path, in a manner most consistent with
Congress's intent, for identifying which services and service providers are subject to CALEA under
the SRP.” I4. at 15001.

107 CALEA Implementation, 20 FCC Rcd. at 15007.
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FCC concluded that “providers of interconnected VoIP services 108 satisty CALEA’s definition of
‘telecommunications carrier’ under the SRP and that CALEA’s Information Services Exclusion does
not apply to interconnected VoIP services. 10

In _American Council on Education v. FCC, ' the Court of Appeals for the District of Columbia
affirmed the FCC’s statutory interpretations using the two pronged Chevron test.!!! The court
accepted the Commission’s rationale that CALEA allowed the FCC to use a different mode of
analysis and to reach a different conclusion as to what service classification VolP and Internet access
fit. No doubt influenced by the fact that CALEA addresses national security concerns, the court
considered it a reasonable policy choice and statutory interpretation for the FCC to emphasize the
lack of precision and ambiguity in CALEA as grounds for the Commission’s development of the

three pronged test for expanding regulation to carriers and services otherwise subject to little or no

108 The FCC has differentiated VolP services that provide voice communications capabilities
between computers and interconnected VolP services with the former treated as an information
service and the later not. See Petition for Declaratory Ruling that Pulver.com's Free World Dialup is
Neither Telecommunications Nor a Telecommunications Service, WC Docket No. 03-45, Order, 19
FCC Rcd 3307 (2004). The FCC defines interconnected VoIP as “VolP services that: (1) enable
real-time, two-way voice communications; (2) require a broadband connection from the uset's
location; (3) require IP-compatible customer premises equipment; and (4) permit users to receive
calls from and terminate calls to the PSTN.” IP-Enabled Services, WC Docket No. 04-36; E911
Requirements for IP-Enabled Service Providers, WC Docket No. 05-196, First Report and Order
and Notice of Proposed Rulemaking, 20 FCC Rcd 10245 (2005), affirmed sub nom., Nuvio Corp. v.
FCC, 473 F.3d 302 (D.C. Cir. 2000).

109 CALEA Implementation, 20 FCC Rcd. at 15008.
110 451 F.3d 226 (D.C. Cir. 2000).

1 “Our review is governed by the classic two-step approach set out in Chevron U.S.A., Inc. v.
Natural Res. Def. Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). Under Chevron,
‘[i]f the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency,
must give effect to the unambiguously expressed intent of Congress.” Chevron, 467 U.S. at 842-43,
104 S.Ct. 2778. However, if the statute is ‘silent or ambiguous with respect to the specific question at
issue,” we ask whether the agency’s interpretation is ‘permissible,” that is, ‘reasonable.” Id. at 843-44,
104 S.Ct. 2778.” American Council on Education v. FCC, 451 F.3d at 231.
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regulation under the Communications Act.

Because CALEA offers a more expansive definition of telecommunications carrier, including
ones that replace conventional services and because CALEA does not establish mutual exclusivity
between telecommunications and information services, the court endorsed a decision that
emphasized the telecommunications aspects of a service that integrated both telecommunications
and information services. Remarkably a majority of the Supreme Court considered the very same
telecommunications functionality and was persuaded that it constituted a subordinate and integrated
element of a dominant information service.

Under CALEA a service combining both telecommunications and information services need
not require any rationale for emphasizing the telecommunications component to justify ignoring
the information services components. Under the Communications Act, a service combining both
telecommunications and information services requires a rationale for ignoring the
telecommunications component to justify emphasizing the information service component.

As was the case in Brand X where Justice Scalia would not tolerate what he considered
unlawful and unprincipled decision making, a similarly strong dissent was cast in _Awerican Council on
Eduncation. Senior Circuit Court Judge Edwards stated:

CALEA does not give the FCC unlimited authority to regulate every
telecommunications service that might conceivably be used to assist
law enforcement. Quite the contrary. Section 1002 is precise and
limited in its scope. It expressly states that the statute’s assistance
capability requirements “do not apply to [ | information services.”
Broadband Internet is an “information service”-indeed, the
Commission does not dispute this. Therefore, broadband Internet
providers are exempt from the substantive provisions of CALEA. 112

Judge Edwards characterized the Commission’s action as nothing short of “attempting to

squeeze authority from a statute that does not give it . . . [with an] interpretation [that] completely

12 American Council on Education v. FCC, 451 F.3d at 236 (J. Edwards dissenting).
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nullifies the information services exception and manufactures broad new powers out of thin air.”” 113
The Judge noted that the FCC could have concluded that CALEA could cover VoIP in light of the
ability to apply the substantial replacement provision to services that do not fit within the
information services category, but also do not otherwise directly fit within the definition of
telecommunications carrier. Of course to make such a decision the FCC would have had to state on
the record that interconnected VolP services do not constitute an information service, a conclusion
that would call into question the Commission rationale for deeming as information services Internet
access services used by VoIP customers to access the service.

Regardless of whether VoIP services constitute information service, Judge Edwards correctly
noted that the FCC has never concluded that Internet access could possibly constitute anything but
an information service, as a general term of art, by applying either the Communications Act or
CALEA. 1+ In a contribution to the collection of analogies used by jurists to conceptualize
regulatory challenges in an age of technological and market convergence, Judge Edwards asserts that
the FCC could “no more contend that ‘information service’ providers are really ‘telecommunications
carriers’ because their regulation can facilitate the law enforcement purposes of CALEA, than the
agency could assert that those who operate ‘movie theaters’ are really ‘radio broadcasters’ because

their regulation would facilitate control of indecent material pursuant to [law] 18 U.S.C. § 1464

113 Id. at 237.

114 “In gauging the plausibility of the FCC's purported authority, one surely must look to the
FCC's treatment of the ‘information services’ exception under the Communications Act. A term in
one statute does not necessarily control the Commission's actions under another statute. But here
the Commission’s eatlier rulings show that ‘information services’” has become a term of art. The
agency cannot simply ignore its prior consistent constructions of ‘information services,” especially
when it offers no coherent alternative interpretation. Under the Commission’s current order,
‘information services’ is meaningless.

Prior to the issuance of the instant Order, the Commission has consistently held that broadband
Internet service is an ‘information service.” It has never previously said otherwise. Indeed, it has
never hinted otherwise.” Id. at 238-39.
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(2000).” 15 The Judge concluded that the court had absolutely no permissible basis “to sustain the
FCC’s convoluted attempt to infer broad new powers under CALEA . . . [by] simply abandon[ing]
the well-understood meaning of ‘information services’ without offering any coherent alternative
interpretation in its place.” 116
IV.  Eroding a New Competitor’s Comparative Advantages

The FCC has identified other rationales for regulating VolIP regardless of whether the
services provided constitute telecommunications or information services. The Commission decided
that functional deficiencies in access to emergency local calling services and access by disabled VoIP
users warranted a quick remedy. Despite professing the need for deregulation, the removal of
regulatory underbrush, and efforts to promote competition the FCC increased VolP service
providers’ regulatory burdens and in turn raised their operating costs. The Commission ordered
VolIP service providers to retrofit their services on an expedited basis 17 to provide access to hearing
disabled users # and to provide the same emergency 911 services as available from conventional
telephone service carriers. ' In other words the FCC would not allow the marketplace to determine
whether considerable service discount available from VolP service providers outweighed the greater

risk in an emergency and greater inconvenience for some users.

115 Id. at 239-40.
116 Id. at 240.

17 “We require that, within 120 days of the effective date of this Order, an interconnected
VoIP provider must transmit all 911 calls, as well as a call back number and the caller’s ‘Registered
Location’ for each call.” E911 Requirements for IP-Enabled Service Providers, WC Docket No. 05-
196, First Report and Order and Notice of Proposed Rulemaking, 20 FCC Red. 10245, 10266 (2005)
[hereinafter cited as E911 First Report and Order].

118 IP-Enabled Services, Report and Order, WC Docket No. 04-36, FCC 07-110, 2007 WL
1744291 (rel. June 15, 2007).

1o E911 First Report and Order at 10245.
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Lacking much of a direct statutory mandate 120 for requiring VoIP service providers to
include E911 services already available from their full service incumbent competitors the FCC
invoked its ancillary jurisdiction under Title I. 12 'The FCC did not have to apply Title II and deem
interconnected VolIP services the functional equivalent of telecommunications services. Instead the
Commission determined “that interconnected VoIP services are covered by the generic, statutory
definitions of ‘wire communication’ and/or ‘radio communication’ because they involve
‘transmission of [voice] by aid of wire, cable, or other like connection ...” and/or ‘transmission by
radio ...” of voice [thereby triggering] . . . the Commission’s subject matter jurisdiction granted in
section 2(a) of the Act.” 122

For good measure the FCC added that VoIP regulation enables the Commission to perform
“various responsibilities” including promoting safety of life and property through the use of wire
and radio communication. 2 Additionally the Commission rationalized that additional regulatory
burdens on interconnected VoIP service will promote deployment of advanced telecommunications
capability to all Americans as required by Section 706 of the Telecommunications Act of 1996. 124

Presumably by adding regulatory and financial burdens on VolP, in mandating E911 services and

120 The FCC did invoke Section 2510f the Communications Act that authorizes the FCC to
regulate the North American Numbering Plan that established a area codes used in long distance
telephone calling. “We exercise our authority under section 251(e) of the Act because interconnected
VoIP providers use NANP numbers to provide their services.” E911 First Report and Order, 20
FCC Red. at 10265.

12t “We find that regardless of the regulatory classification, the Commission has ancillary
jurisdiction to promote public safety by adopting E911 rules for interconnected VolP services.”
E911 First Report and Order, 20 FCC. Red. at 10261.

122 E911 First Report and Order, 20 FCC. Red. at 10262.

123 E911 First Report and Order, 20 FCC. Red. at 10262-263.

124 Section 706 of the Telecommunications Act of 1996, Pub. Law No. 104-104, 110 Stat. 56
(2000), codified ar 47 U.S.C. § 157 (2000).
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access by disabled persons 125 such regulatory parity and “uniform availability of E911 services may
spur consumer demand for interconnected VolP services, in turn driving demand for broadband
connections, and consequently encouraging more broadband investment and deployment consistent
with the goals of section 7006.” 126

A. Have Courts Become Too Deferential to the FCC?

Unlike its recent appellate track record on media matters, 127 the FCC has successfully
persuaded appellate courts to defer to its expertise on telecommunications policy matters. The
Commission has not always enjoyed such deference. For example, the FCC tried unsuccessfully
over a number of years to interpret the Communications Act as permitting it to eliminate the
requirement that all telecommunications service providers file public service contracts, known as
tariffs, that specify the terms and conditions of service. 12 Despite an explicit requirement that

common carriers file reasonable and nondiscriminatory tariffs, 12 the FCC sought to interpret

125 To implement the Commission order, VolP service providers, in many instances, will end up
paying their incumbent telephone company competitors for access to the existing wireline E911
network.

126 E911 First Report and Order, 20 FCC. Red. at 10264.

127 See Fox Television Stations v. FCC, 280 F.3d 1027, 1043-44, 1051-52 (D.C.Cir.2002) modifed
on reb'g, 293 F.3d 537 (D.C.Cir.2002); Prometheus Radio Project v. FCC, 373 F.3d 372 (3d Cir.
2004).

128 MCI Telecommunications Corp. v. American Telephone & Telegraph Co., 512 U.S. 218, 114
S.Ct. 2223 (1994) [hereinafter cited as MCI v. AT&T]; see also, MCI Telecommunications Corp. v.
F.C.C., 765 F.2d 1186 (D.C. Cir. 1985); American Tel. & Tel. Co. v. FCC, 978 F.2d 727
(D.C.Cir.1992); American Tel. & Tel. Co. v. FCC, 1993 WL 260778 (D.C.Cir.1993

129 Section 203(a) of the Communications Act requires that “[e]very common carrier, except
connecting carriers, shall, within such reasonable time as the Commission shall designate, file with
the Commission and print and keep open for public inspection schedules showing all charges ...,
whether such charges are joint or separate, and showing the classifications, practices, and regulations
affecting such charges . ...” 47 U.S.C. §203 (2000).
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statutory authority for modifying the tariffing requirement 3 as statutory authority for eliminating
this requirement for carriers lacking market power and not having the ability to affect the supply or
price of their services. The Commission sought to promote the public interest by eliminating a
regulatory burden on carriers lacking market dominance. Despite changes in the
telecommunications marketplace including the onset of robust facilities-based competition for the
long distance telephone service, courts repeatedly reversed the FCC on grounds that it lacked
statutory authority:

Since an agency’s interpretation of a statute is not entitled to
deference when it goes beyond the meaning that the statute can bear,
[citing Pittston Coal Group v. Sebben, 488 U.S. 105, 113, 109 S.Ct.
414, 419-420, and Chevron, 467 U.S., at 842-843, 104 S.Ct., at 2781-
2782], the Commission"” permissive detariffing policy can be justified
only if it makes a less than radical or fundamental change in the Act’s
tariff-filing requirement. The Commission’s attempt to establish that
no more than that is involved greatly understates the extent to which
its policy deviates from the filing requirement, and greatly
undervalues the importance of the filing requirement itself. 13!

Even if they agreed that the FCC’s proposal made sense, reviewing courts were constrained
by the fact that Congress had not revised the Communications Act to permit the FCC to eliminate
the application of common carrier responsibilities specified in Title 1I:

But our estimations, and the Commission’s estimations, of desirable
policy cannot alter the meaning of the federal Communications Act
of 1934. For better or worse, the Act establishes a rate-regulation,
tiled-tariff system for common-carrier communications, and the
Commission’s desire “to ‘increase competition’ cannot provide |it]
authority to alter the well-established statutory filed rate
requirements. . . ..132

130 “The Commission may, in its discretion and for good cause shown, modify any requirement
made by or under the authority of this section either in particular instances or by general order
applicable to special circumstances or conditions except that the Commission may not require the
notice period specified in paragraph (1) to be more than one hundred and twenty days.” 47 U.S.C.

§203(b)(2).

131 MCI v. AT&T, 512 U.S. at 229, 214 S.Ct. at 2231.
132 Id. 512 U.S. at 2333, 214 S.Ct. at 2233.
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Congtress eventually provided the FCC with the necessary statutory authority, in the
Telecommunications Act of 1996, 33 to order carriers to eliminate their tariffs and a reviewing court
readily affirmed the Commission’s decision. 134

Unlike the decade long process for securing confirmation of its lawful authority to change
telecommunications policy, the FCC seeks greater flexibility to act based on creative claims that a
direct statutory link exists, or based on the view that the public interest and broad ancillary
jurisdiction under Title I supports the Commission’s action. In its best light what drives this quest
for flexibility is a sense that changing circumstances require the FCC to respond more quickly,
particularly when marketplace conditions have evolved to a point where the Commission can
streamline, reduce or eliminate government oversight. In it worse light the FCC engages in decision
making with a preordained outcome designed to accrue political dividends and support economic
doctrine regardless of the facts and whether the decision unfairly and unlawfully tilts the competitive
playing field in favor of one groups of stakeholders over others.

Unlike many previous attempts to stretch its statutory authority primarily to reduce
regulations and the scope of government oversight, the FCC now seeks authority to pursue many
different objects not limited to deregulation. Recently the FCC has sought to aid in the enforcement
of digital rights management by requiring manufacturers of television sets to process received
instructions that dictate what copying and retransmission opportunities consumers have. The

Circuit Court of Appeals for the District of Columbia reversed the FCC’s broadcast flag regulatory

133 “Any telecommunications carrier, or class of telecommunications carrier, may submit a
petition to the Commission requesting that the Commission exercise the authority granted under
this section with respect to that carrier or those carriers . . ..” 47 U.S.C. § 160(c).

134 See MCI WorldCom, Inc. v. FCC, 209 F.3d 760 (D.C. Cir. 2000).
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regime with a stinging rebuke. 13 Characterizing the FCC’s action as the most sweeping assertion of
authority in the Commission’s seven decades of existence, the court rejected the use of ancillary
jurisdiction under Title I in lieu of explicit Congressional authorization:

The Commission recognized that it may exercise ancillary jurisdiction only when two
conditions are satisfied: (1) the Commission’s general jurisdictional grant under Title
I covers the regulated subject and (2) the regulations are reasonably ancillary to the
Commission’s effective performance of its statutorily mandated responsibilities. The
Commission’s general jurisdictional grant under Title I plainly encompasses the
regulation of apparatus that can receive television broadcast content, but only while
those apparatus are engaged in the process of receiving a television broadcast. Title I
does not authorize the Commission to regulate receiver apparatus after a
transmission is complete. As a result, the FCC's purported exercise of ancillary
authority founders on the first condition. There is no statutory foundation for the
broadcast flag rules, and consequently the rules are ancillary to nothing. Therefore,
we hold that the Commission acted outside the scope of its delegated authority when
it adopted the disputed broadcast flag regulations. 13

The court determined that broadcast flags operate as a curb on digital television reception
equipment redistributing digital broadcast content after having received the content and not on the
actual broadcast transmission. ¥’ Finding no Congtessional authority for FCC regulation of

consumer use of already broadcast content, the court refused to defer to agency expertise using the

135 American Library Association v. Federal Communications Commission,

406 F.3d 689 (D.C. Cir. 2005)[hereinafter cited as ALA v. FCC]. “In this case, all relevant materials
concerning the FCC’s jurisdiction--including the words of the Communications Act of 1934, its
legislative history, subsequent legislation, relevant case law, and Commission practice--confirm that
the FCC has no authority to regulate consumer electronic devices that can be used for receipt of
wire or radio communication when those devices are not engaged in the process of radio or wire
transmission.” Id. 406 F.3d at 798.

136 Id. 406 F.3d 691-692.

137 “The effectiveness of the broadcast flag regime is dependent on programming being flagged
and on devices capable of receiving broadcast DTV signals (collectively "demodulator products")
being able to recognize and give effect to the flag. Under the rule, new demodulator products (e.g.,
televisions, computers, etc.) must include flag-recognition technology. This technology, in
combination with broadcasters’ use of the flag, would prevent redistribution of broadcast
programming.” Id. 406 F.3d 693.
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Chevron and Mead standards. 3 The court reasoned that absent the need for explicit express
Congressional authority the FCC would have plenary authority to regulate any consumer electronics
and computer devices, a massive expansion of the Commission’s regulatory wingspan.

The court also rejected the Commission’s ancillary jurisdiction foundation based on the
Communications Act. With references to several communications cases where a court endorsed
ancillary jurisdiction, the D.C. Circuit Court of Appeals noted that all prior cases with precedential
value involved entity engaged in “communication by wire or radio™:

The Court’s decisions in Southwestern Cable, Midwest 1 ideo I, and
Midwest V'ideo 11 were principally focused on the second prong of the
ancillary jurisdiction test. This is unsurprising, because the subject
matter of the regulations at issue in those cases--cable television--
constituted interstate communication by wire or radio, and thus fell
within the scope of the Commission’s general jurisdictional grant
under Title I of the Communications

Act. However, these cases leave no doubt that the Commission may

not invoke its ancillary jurisdiction under Title I to regulate

matters outside of the compass of communication by wire or radio.
139

The court also rejected the FCC’s rationale that broadcast flag processing regulations could
lawtully fit within the Commission’s Congressionally authorized responsibility for promulgating
technical requirements for television receiving equipment as part of its implementation of rules

relating to the transition from analog to digital television. 140

138 Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 104 S.Ct.
2778, 81 L.Ed.2d 694 (1984), and United States v. Mead Corp., 533 U.S. 218, 226-27, 121 S.Ct. 2164,
150 L.Ed.2d 292 (2001) the Supreme Court supported deferral to the expertise of a regulating
agency “if the intent of Congtress is clear.” Chevron, 467 U.S. at 842-43, 104 S.Ct. 2778. If
“Congtress has not directly addressed the precise question at issue,” and the agency has acted
pursuant to an express or implied delegation of authority, the agency’s statutory interpretation is
entitled to deference, as long as it is reasonable.” Id. at 843-44, 104 S.Ct. 2778.

139 ALA v. FCC, 406 F.3d at 702.

140 “It is enough here for us to find that the Communications Act of 1934 does not indicate a
legislative intent to delegate authority to the Commission to regulate consumer electronic devices
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Even when the FCC seeks to liberalize its regulations, at least some reviewing courts will
examine closely the nature of the FCC’s statutory mandate and the reasonableness of how the
Commission acted on its authority. For example, the FCC’s rationale and methodology for
retention of some media ownership rules and relaxation of other rules has not fully past muster with
reviewing courts. 41 Most recently the FCC reconsidered the 35% national audience reach limit for
broadcast television networks, and its rules on local television ownership, radio/television cross-
ownership and the prohibition on ownership of two national broadcast networks by a single
owner. 142

The Third Circuit Court of Appeals in Prometheus Radio Project v. FCC, 343 F.3d 372 (3d

Cir. 2004) held that the FCC's decision to replace its newspaper/broadcast cross-ownership rules

that can be used for receipt of wire or radio communication when those devices are not engaged in
the process of radio or wire transmission. That is the end of the matter. It turns out, however, that
subsequent legislation enacted by Congress confirms the limited scope of the agency's ancillary
jurisdiction and makes it clear that the broadcast flag regulations exceed the agency's delegated
authority under the statute.” Id. 406 F.3d at 706.

141 In 2000 the FCC sought to retain a 35 percent market penetration cap on national television
ownership as specified by the Telecommunications Act of 1996, 47 U.S.C. §202(a),(c)(1)(B), well as
existing cable/broadcast cross-ownership. See 1998 Biennial Regulatory Review--Review of the
Commission's Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the
Telecommunications Act of 1996, 15 F.C.C.R. 11,058 (2000) On appeal, the United States Court of
Appeals for the D.C. Circuit held that the Commission had not sufficiently explained its reasons for
retaining either of these rules. Fox Television Stations v. FCC, 280 F.3d 1027, 1043-44, 1051-52
(D.C.Cir.2002) modified on reb’g, 293 F.3d 537 (D.C. Cir.2002). See also Sinclair Broad. Group, Inc. v.
FCC, 284 F.3d 148 (D.C. Cir. 2002). (affirming local television multiple-ownership rule allowing
television station duopolies, so long as at least one of the stations is not ranked among the market's
four largest stations and at least eight independently owned and operated full-power television
stations remain in the market, but remanding for lack of a stated rational basis the exclusion of non-
broadcast media from the eight voices exception).

142 2002 Biennial Regulatory Review, Review of the Commission's Broadcast Ownership Rules
and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, MB
Docket 02-277, Notice of Proposed Rulemaking, 17 FCC Red. 18,503 (2002), Report and Order and
Notice of Proposed Rulemaking, 18 FCC Red. 13,620 (2003), partially reversed and remanded sub nonm.,
Prometheus Radio Project v. FCC, 373 F.3d 372 (3d Cir. 2004).
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with cross-media limits did not violate the Constitution or Telecommunications Act, but that the
Commission did not sufficiently justify its particular chosen numerical limits for cross-ownership of
media within local markets. While the court affirmed the FCC's decision to retain the local
television ownership rule restricting combinations of four largest stations in any market, it held that
the Commission’s modification to allow triopolies in markets of 18 stations or more and duopolies
in other markets was unsupported by the evidence. The court also rejected the methodology 43 used
by the FCC to assess the degree of competition in broadcast markets and used to justify the
retention of numerical ownership restrictions:

Yet no matter what the Commission decides to do to any particular

rule--retain, repeal, or modify (whether to make more or less

stringent)--it must do so in the public interest and support its

decision with a reasoned analysis. '+

B. Reasoned Analysis or Results-Oriented Decision Making?

The FCC’s application of definitions contained in the Communications Act has provided it
with a plausible statutory link for devising semantic dichotomies between telecommunications and
telecommunications service and between providing and offering services. With these dichotomies
the Commission has found ways to reclassify a telecommunications service as an information service
and to expand the information service deregulatory safe harbor. Where the FCC can make no

plausible link to statutory definitions, the Commission still can pursue either furtherance of its

deregulatory mission or selective re-regulation based on its perception that Title I of the

143 “Most importantly, the Commission has not sufficiently justified its particular chosen
numerical limits for local television ownership, local radio ownership, and cross-ownership of media
within local markets. Accordingly, we partially remand the Order for the Commission's additional
justification or modification . . ..” Prometheus Radio Project v. FCC, 373 F.3d at 382.

o Id atp. 18.
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Communications Act provides broad ancillary jurisdiction to act in the public interest. '*

The FCC’s statutory analysis of definitions and the scope its Title I authority, has generated
mixed results when subject to judicial review. Some courts accord the Commission extraordinary
latitude using the Chevron two-prong analysis, perhaps augmented by a reluctance to second guess an
expert regulatory agency on highly technical matters, on the Commission’s conclusions about how
robustly competitive broadband and other markets have become 4 and the Commission’s economic
policy analysis. 147 Courts that have reversed the FCC and judges who have filed strong dissents have
refused to defer to the Commission just because the subject matter is complex and technical.

Indeed much of the judicial analysis, whether affirming, reversing, or dissenting, relies on analogies

145 The Commission has stated that should it be so inclined it could impose non discrimination
and other operational limitations on Internet Service Providers based on its Title I ancillary
jurisdiction. “The Commission, under Title I of the Communications Act, has the ability to adopt
and enforce the net neutrality principles it announced in the Internet Policy Statement.” Broadband
Industry Practices, WC Docket No. 07-52, Notice of Inquiry, FCC 07-31 (rel. April 16, 2007);
available at: http://fjallfoss.fcc.gov/edocs public/openAttachment.do?link=FCC-07-31A1.doc; see
also, Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Policy Statement, 20
FCC Rcd 14986 (2005) (articulating network neutrality policy objectives); Rob Frieden, Internet 3.0:
Identifying Problems and Solutions to the Network Neutrality Debate, 1 INT’L J. OF COMM., 461 (2007);
available at: http://ijoc.org/ojs/index.php/ijoc/article/view/160/86; Rob Frieden, Nework
Neutrality or Bias?--Handicapping the Odds for a Tiered and Branded Internet, 29 HASTINGS COMM. &
ENT. L.J. No. 2, 171-216 (2007).

146 “The Commission concluded that ‘broadband services should exist in a minimal regulatory
environment that promotes investment and innovation in a competitive market.” [citing Inquiry
Concerning High-Speed Access to Internet Over Cable and Other Facilities, Declaratory Ruling and
Notice of Proposed Rulemaking, 17 FCC Red. 4798, 4801 (2002)] This, the Commission reasoned,
warranted treating cable companies unlike the facilities-based enhanced-service providers of the
past. We find nothing arbitrary about the Commission’s providing a fresh analysis of the problem as
applied to the cable industry, which it has never subjected to these rules. This is adequate rational
justification for the Commission’s conclusions.

Brand X, 545 U.S. at 1001-02, 125 S. Ct. 2711.

147 For example the Circuit Court of Appeals for the District of Columbia endorsed the FCC
requiring VolP operators to make universal service contributions based on the principle of
“competitive neutrality-a principle that requires advantaging no one technology over another-favors
making VoIP providers contribute because they increasingly compete with analog voice service
providers, who contribute to the USF.” Vonage Holdings Corp. v. FCC, __F.3d ___, 2007 WL
1574611 at *2 (West pagination).
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and analysis of common word meanings, such as offer and provide.
V. Conclusion

On balance the FCC has contributed to regulatory uncertainty rather than maintain a bright
line between regulated telecommunications services and unregulated information services.
Technological convergence and innovations challenge whether Congress can fashion long standing
definitions that the FCC can use to determine the scope of government oversight. But the
Commission has exacerbated this quandary by aggressively pursuing a deregulatory mission even as
it must backtrack and re-impose regulatory burdens on information services. Additionally, the FCC
has overstated the current and prospective degree of facilities-based and resale competition in next
generation services, by using unrealistic definitions of what constitutes high speed broadband service
45and by generating faulty statistics of market penetration. 14 By promoting competition for
competition’s sake or by concluding that robust competition exists when it does not the FCC can
embark on a campaign to eliminate conventional Title II regulation even for services that retrofit
plant used to provide voice telephone service. Fuzzy math, buying into creative new economic
“rules”, compiling deceptively optimistic market penetration statistics constitute some of the tactics
the FCC has used to rationalize its chosen regulatory, re-regulatory and deregulatory decisions.

Judicial review has not provided a reliable bulwark against decisions that are “arbitrary,

148 “We use the term ‘high-speed’ to describe services that provide the subscriber with
transmissions at a speed in excess of 200 kilobits per second (kbps) in at least one direction.
‘Advanced services,” which provide the subscriber with transmission speeds in excess of 200 kbps in
each direction, are a subset of high-speed services.” Federal Communications Commission, Hzgh-
Speed Services for Internet Access: Status as of June 30, 2006, 1, n. 1, available at:
http://hraunfoss.fcc.gcov/edocs public/attachmatch/DOC-270128 A1.pdf.

149 The FCC uses zip codes for assessing broadband access and deems the entire area served if
it can find at least one user within the zip code. “The Commission’s data collection program requires
providers to list the Zip Codes in which the provider has at least one high-speed connection in
service to an end user, and 99% of Zip Codes were listed by at least one provider.”

Id. at 3.
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capricious, an abuse of discretion, or otherwise not in accordance with law.” 150 With far too few
exceptions, courts do not scrutinize closely FCC conclusions about marketplace conditions and the
Commission’s calculations about the impact of a policy shift, including ones ostensibly designed to
promote competition even as they permit media consolidation and mergers as well as the
abandonment of conventional common carrier regulatory safeguards.

The combination of lax judicial oversight and the FCC’s pursuit of political, philosophical
and economic policy objectives, regardless of the factual record, have substantial adverse effects.
Poor market penetration by next generation networks and even the failure to install and operate
such networks can no longer be attributed to “confiscatory” regulatory policies. 5! The information

service safe harbor and the largely unregulated Commercial Mobile Radio Service classification for

150 Administrative Procedure Act, Scope of Review, Sec. 706(2)(A), codified at, 5 U.S.C.
§706(2)(A).

151 In their objection to interconnection requirements imposed by the 96 Act, incumbent
telephone companies used the term “confiscatory” to characterize the burden created. These
carriers objected to the FCC’s statutory interpretation of the terms, conditions and scope relating to
the carriers’ obligation to lease to competitors facilities and services on rates below what the
incumbent carriers would require in direct negotiations with market entrants. The Supreme Court
on two occasions endorsed the FCC’s implementation of a Congressional mandate to promote
competition by requiring significant cooperation between incumbents and market entrants. In
AT&T Corp. v. lowa Ultilities Board, 525 U.S. 366, 119 S.Ct. 721, 142 (1999) the Supreme Court
largely upheld the Commission’s implementation of Section 251 as a reasonable exercise of its
rulemaking authority, including its requirement that incumbent carriers unbundle various network
elements and offer market entrants the opportunity to pick and choose from an ala carte menu or
platform of services and functions. The Court also ruled that in identifying which network elements
ILECs should unbundle, the Commission did not limit the set of network elements to those
necessary to promote competition whose absence from the list might impair market entrants’ ability
to compete. In other words the Court did not deem unconstitutional the Congressional mandate of
requiring incumbent carriers to unbundled their networks and make each element available to
competitors. The Court also largely deferred to the FCC’s determination how to price such access.
In Verizon Communications, Inc. v. FCC, 535 U.S. 467, 122 S.Ct. 1646 (2002) the Court rejected
incumbent local exchange carrier arguments that using a theoretical, most efficient cost model,
instead of actual historical costs, constituted a taking that violated the Fifth Amendment. The court
noted that no party had disputed any specific rate established by the TELRIC pricing model and
concluded that “[r]egulatory bodies required to set [just and reasonable] rates . . . have ample

discretion to choose methodology.”
535 U.S. 500, 122 S.Ct. 1667.
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wireless networks 52 have largely removed government oversight including traditional common
carrier interconnection responsibilities. Yet the United States significantly lags in both wireline and
wireless broadband market penetration. 153 Rather than dispute the statistical compilations made by
organizations with no reason to have bias against the United States, 15 the FCC and reviewing courts
should consider the impact of their action and inaction. Instead of promoting investment and

competition in next generation networks, the largely unregulated information service safe harbor has

152 Section 332(A)(i)-(iii) of the Communications Act, as amended, 47 U.S.C. {332(A)(i)-
(iii) (2006) authorizes the FCC to forbear from applying most of the Title II common carrier
regulations to commercial mobile radiotelephone service providers, such as cellular radiotelephone
carriers, if 1) enforcement of such provision is not necessary in order to ensure that the charges,
practices, classifications, or regulations for or in connection with that service are just and reasonable
and are not unjustly or unreasonably discriminatory; (ii) enforcement of such provision is not
necessary for the protection of consumers; and (iii) specifying such provision is consistent with the
public interest.

153 Despite technological superiority in many areas the U.S. lags in broadband market
penetration. The Organization for Economic Cooperation and Develop reports that the United
States ranked 12" in broadband penetration as of June 2006. OECD Broadband Statistics to June 2006
available at:

http://www.oecd.org/document/9/0,2340,en 2649 34225 37529673 1 1 1 1,00.html#Data2005
; The International Telecommunication Union ranked the United States 15" in the world in terms of
broadband penetration per 100 inhabitants as of 1 January 2006. International Telecommunication
Union, Strategy and Policy Unit Newslog - ITU Broadband Statistics for 1 January 20006; available at:
http://www.itu.int/osg/spu/newslog/CategoryView,category,Broadband.aspx; The ITU’s broader
benchmarking of the most important indicators for measuring a nation’s capability to promote
information and communications technologies and the “Information Society” ranked the United
States 21" in the world. International Telecommunication Union, Digital Opportunity Index (using
2005 statistics); available at http://www.itu.int/osg/spu/statistics/DOI/index.phtml.

154 United States Department of State, Letter from Ambassador David A. Gross, United States
Coordinator, International Communications and Information Policy to Mr. Angel Gurria, Secretary-
General, Organization for Economic Co-Operation and Development (April 24, 2007) (objecting to
OECD statistical compilation of broadband market penetration); available at:
http://www.ntia.doc.gov/ntiahome/press /2007 /State. OECD 042407.pdf; United States
Department of Commerce, National Telecommunications and Information Administration, Facr
Sheet: United States Maintains Information and Communication Technology (ICT) Leadership and Economic
Strength (2007)(offering explanations why scope of broadband access in places such as government
offices and coffee shops means that the OECD ranking underestimates market penetration)
available at: http://www.ntia.doc.gov/ntiahome/press/2007 /ICTleader 042407.html.
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helped create a broadband duopoly with a record of mediocre performance and aspirations.



